D:-Iurrl::lia || ﬁ«S:I:ltin
Garfield

Elickitat




Washington State @wth Management Hearings Board

In 1990, the Legislature enacted the Growth Management Act, RCW 36/ @reate a statewide
method for comprehensive land upéanning that would prevent unasdinated and unplanned growth.
The Legislature subsequently established three independent Growth Management Hearings Board
Eastern Washington, Western Washington, Central Puget Scamdlauthorized thesed 2 I NRa (i 2
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requirements of the GMA, and related provisions of the Shoreline Management Act (SMA), RCW 90.
and the State Environmental Policy AEPA\), RCW 43.21C.

During the 2010 Legislative session, with Senate Bill 6214, the Legislature restructured the Groy
Management Hearings Boards, establishing a single sexamber board to hear cases on a regional
basis; this new structure lmame effecive on July 1, 2010 herefore this Digest of Decisions represents
a synopsis by keyword of the substantive decisions issued by the Growth Management Hearings Boar|
from July 1, 2010 onwardThe Digest includes decisions of all three regions (Eastersteyieand

Central Puget Soundhlistorical synopses of Board decisions from Eastern, Western and Central Puget

{2dzyR A&aadzSR LINA2NJ G2 Wwdz & wmX uHnanmn FNBE O2yi
Decisions on the GMHB website.

The Digest prades synopses of cases and their key holdings, with quick links to each substanti
decisionand to the key holdings texf glossary of aonyms is provided at the endhe case synopses
and keyholdings excerpts are provided for the convenience of ptiacters and should ndoe relied on

out of context.Further,users of this Digest are reminded that decisions of the Board may be appealed
to court and thus some of the excerpted cases may have been impacted by subs¢goert and/or
Board rulings.It is the responsibility of the user to research the case thoroughly prior to relying on
holdings of a decision.
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EasternwWashington Region: Digest of Decisions by Key Holdings

Region 1: Eastern Washington Table of Cases

1997 Cases
1 Concerned Friends of Ferry County v. Ferry Couage No. 921-00182

The Board concluded that Ferry County was not in compliance with the requirements of th
Growth Management Act relating to: (1) including the Best Available Science in designating a
protecting Fish and Wildlife Habitat ConservatioAreas under RCW 36.70A.170, RCW
36.70A.060(2), and RCW 36.70A.172, andn@yding the Best Available Sciencepmtecting
Wetlands under RCW 36.70A.060(2) and RCW 36.70A.172. At the compliance hearing, the County
conceded it had taken no legislativetiao to achieve compliancelrder Finding Continuing
Noncompliance [Fish and Wildlife Habitat Conservation Areas] (January 23, 2013)

U

d

=

Key HoldingCritical Areas

The Board found Ferry County in continuing foampliance with the GMA requirement to
include the Best Available Science in designating and protecting Fish and Wildlife Habitat
Conservation Areas for BuTrout and Common Loon under RCW 36.70A.170, RCW
36.70A.060(2), and RCW 36.70A.172. Compliance was found regarding designation and
protection of habitat for Grizzly Bear, Pygmy Whitefish, Bald Eagle, Fisher, Peregrine Falcpn,
Canada Lynx, and Gray W@fder Finding Continuing Né&ompliance [Fish and Wildlife Habitat
Conservation Areas] (February 5, 2014)

Key HoldingCriticalAreas (Fish and Wildlife Habitat Conservation Areas)

2001 Cases

1 Concerned Friends of Ferry County, et al. v. Ferry Co@age No. 01-0019
Ferry County was found out of compliance with the requirements relating to the designation of
Agricultural Landsof LongTerm Commercial Significance under RCW 36.70A.170, RC\W
36.70A.030, RCW 36.70A.060(1)(b), and RCW 36.70A 20 Compliance Order (December
16, 2011)Ninth Compliance Order [Agricultural Resource Lands] (February 8, 2013)

Key HoldingAgricultural Landdnvalidity

The County then amended its Comprehensive Plan and Future Land Use Map to designpte
479,373 acres of land as Agricultural Lands of {Jargn Commercial Significance and to change
its development regulations. The Board found the County in compliance wathetfjuirements
relating to the designation of ALLTCBder Finding Compliance (February 14, 2014)

Key Holding ExternalConsistency

L For pre2010 rulings on Eastern cases, please refer toc&hstern Digest prior to July 1, 2010
2This case was previoustyordinated with Concerned Friends of Ferry County and David L. Robinson v. Ferry County, Case
No. 061-0003 On January 23, 2013, the Board consolidated the two cases under CaseIN20THc.
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2005 Cases
1 Futurewise v. Stevens Coun@ase No. 08-0006
¢tKS . 2FNRW& Hnnc C5h O2yOf dzZRSR {G4S@Sya [ 2
habitats of Endangered, Threatened, and Sensitive (ETS) species as fish and wildlif@atonser

dzy

areas and failed to consider Best Available Science in designating all of the identified habitats| of
ETS species as fish and wildlife habitat conservation areas in establishing protections for the

functions and viues of critical habitat areaghe. 2 NRQ&a RSOA&AA2Y oI &
Appeals. [146 Wn. App. 493 (2008)].Following several compliance extensions, interim

regulations to protect ETS species and associated Fish and Wildlife Habitat Conservation Aneas

were made permanent. The Boarbund Stevens County in complianc@rder Finding
Compliance (December 14, 2011)

2006 Cases

1 Concerned Friends of Ferry County and David L. Robinson v. Ferry QoastyNo06-1-0003
SeeCase No. 971-0018c.

2007 Cases

1 Kittitas County Conservation, et al. v. Kittitas Countyase No. 07-0004¢
¢CKS . 2FNRQ& CAYylf 5S0AaAizy I yR hNRSSlprénedz3
/| 2dzNIIZ OMTH 2yY®HR MnnI 6HAMMOO® ¢KS . 21 NR
2y ASOSNIf AaadzSa NBfFGAy3a G2 GKS NHzNI & S
compliance with respect to measures to protect rural chéeacas required by RCW
36.70A.070(5)(cCompliance Order [Pe§tourt Remand] (May 31, 2013)

1 Larson Beach Neighbors and Jeanie Wagenman v. Stevens Galasg No07-1-0013
¢CKS . 2FNRQ& CAYylf 5SOA&A2Y IYR hNRSNI 6h0O02
Da! NBIdZANBYSyidta (2 LINRPGISOG ONRGAOFE | NBI
non-compliance (April 2009) was upheld by the Court of ApgpEean unpublished opinioithird
Order on ComplianceFinding Continuing Noncompliance (February 22, 2013)

2008 Cases
1 Wes Hazen, et al. v. Yakima County, et 8lase No08-1-0008¢
CA@S 3ANRdzLJA 2F LISGAGA2YSNAR OKFffSyasSrR | I
protection for agricultural resource lands, and designation of LAMIRDs in rural areas. The ca
were consolidated as Case No-B8008c anda Final Decision and Order was entered April 10,

2010 [see prior Digest]. On remand the County took action to comply. A challenge to the

compliance action filed by Hazen, et al. as Case Na-@¥4 was coordinated for subsequent
proceedingsPartial Coordinated Compliance Order (April 27, 20Rajtial Compliance Order
(May 20, 2011)Coordinated Order Finding [Partial] Compliance (January 13,.2ZIH2)Court in

3 Case No. 07-0004c is the consolidetn of Case Nos. 620003 and 071-0004.

4 Case No. 08-0008c is the consolidation of Case Nos1d81003, 081-0005, 081-0006, 081-0007, and 08.-0008.
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Yakima County v. EWGMHBS Wn.App. 680 (2012) T FANNX SR (GKS . 2 NRQj
determination but reversed as to ephemeral strean@der on Remand [Type 5 Ephemeral
Streams] (December 3, 2012)

Key HoldingsComplianceCritical Aquifer Recharge Areas (CARASVIRDs

2009 Cases
1 John Brodeur, Futurewise, Vince Panesko and Department of CommeBantonCounty,Case
No. 091-0010¢&
t SGAGA2YSNE OKIFftSyaSR . Sylz2y [/ 2dzyieQa NBH

0KS 2Said wWAOKfFYR ! DId ¢KS .2 NR F2dzyR (K

analyze capital facilities needs and U&#fansion were noncomplianEinal Decision and Order,

Rural Lands (November 24, 200Bnhal Decision and Order, West Richland UGA (December 2

2009) ¢ KS / 2 dzycordpixat acyolsywere resnded and the case was close@rder
Finding ComplianceRuralLands (July 16, 20X@rder Finding Compliance [West Richland UGA]
(April 26, 2011)

Key HoldingUrban Growth Areg Sizing

1 Citizendor Good Governance v. Walla Walla CounGase No. 049-0013
t SOUAGA2YSNARA OKIffSyasSR 2ttt 2Fftfl [/ 2dzyae
protection of Critical Aquifer Recharge Areas and the requirement to include Best Availab
Science. TB . 2F NR F2dzyR (KS [/ 2dzyie 2dzi 2F O2 YL}
designate and protect areas with a critical recharging effect on aquifers used for potable wate|
Compliance Order (April 5, 2012)he County enacted regulations based on Best Available
Science and the Board found complian@eder Finding Compliance (Jun@13)

Key HoldingCritical AreasCritical Aquifer Recharge Argas

1 WesHazen, Upper Wenas Preservation Association and Futurewise v. Yakima CQasy,No.
09-1-0014 coordinated with 081-0008c
S*eCase No. 08-0008c

2010 Cases

91 John Brodeur, Futurewise and Vince Panesko v. Benton County (Richland C&&&)No. 141-
0001@F
The parties stipulated to dismiss@lrder of Dismissal (August 17, 2010)

5 Case No. 09-0010c is the consolidation of the Case No.168008, 091-0009, and 091-0010.

6 Case No. 11-0001c is the consolidation of the issues related to Resolutierid®in Case No. 6B-0015c and Case No.
10-1-0001
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John Brodeur, Futurewise and Vince Panesko v. Benton County (Benton CityCAHSA)No. 10
1-00028F
The parties stipulated to dismiss@lrder of Dismissal (August 17, 2010)

Community Addressing Urban Sprawl Excess (CAUSE) v. Spokane, @asgyNo. 10-0003
Due to wthdrawal of petitioner, Board vacated FDO while matter was pending before superio
court. Order Lifting Invalidity and Vacating Final Decision and Order (March 8, 2011)

Futurewise v. Douglas County;ase No. 11-0004

t SGAGA2YSNE OKIFffSyaSR GKS / 2dzyieé QyeannBaied { d
comprehensive plan update actions. The petition alleged provisions of two prewenastyed
amendments failedd comply with the GMA. The Board dismissed the petition as untimely, ruling
a challenge to the disputed enactments was tiyered. Final Decision and Order (August 31,

2010).

Key HoldingsAmendment Timeliness

City of Wenatchee v. Chelan Coun@ase No. 141-0005
Parties stipulated to dismissal as result of a mediated settlem@ntier of Dismissal (July 26,

2010)

Futurewise v. Spokane Couni@ase No. 1:0-0006
The Board determined two challenged LAMIRDs complied with GMA requirements for limite
areas of more intensive rural developmeminal Decision and Order (August 17, 2010)

Key HoldingsTimelinessStanding Equitable Doctrines

Confederated Tribes and Bands of the Yakama Nation v. Yakima Cp@atye No. 1:0-0007
¢tKS ¢NAo6Sa OKIFffSyaSR | I | dsiynate dritcalzgréas. Ttie BFardA
RSGSNNYAYSR (KS [/ 2dzyieé Qa -reRtBdi drificgl Fafeds2with hiEh H
endangered species have a primary association complies with the BN Decision and Order
(August 17, 2010)

Key Holding: Critical Areag Fish and Wildlife Habitat

Judy Crowder, et alv. Spokane CountyCase No. 11-0008

t SGAGA2YSNE OKFfftSyaSR GKS / 2dzyiéQa NHzNI f
Comprehensive Plan and regulatory provisions complied with the GMA by providing permane
protection for open space in cluster developmelinal Decision and Order (August 24, 2010)

7 Case No. 11-0002c is the consolidation of the issues related to Resolutierid®in Case No. 6B-0015c and Case No.
10-1-0002
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Key HoldinginnovativeTechnigues

The City of Chelan v. Chelan Cour®ase No. 141-0009
The parties settled the matter and stipulated to dismissakder of Dismissal (August 18, 2010)

Michael Fenske, et alr. Spokane Countyzase No. 14-0010
t SGAGA2YSNE OKIFffSYyaSR (GKS / 2dzyieéQa -HensiftINE
residential development on a parcel with limited access. The Board denied a motion to dismi
for defective service, finding substantial complian©ederOnMotion to Dismiss (May 27, 2010)
The Board invalidated the map amendment because capital facilities planning was not in pla
to support the highdensity designationEinal Decision and Order (September 3, 2@&tfMmed

as to service, reversed as to capital facilities planriipgkane County v. EWGMHB3 Wn App.

310 (January 31, 2013)

Key Hadings: Service Capital Facilities

Confederated Tribes and Bands of the Yakama Nation v. Yakima Cp@atye No. 10-0011
¢CKS | F1FYlF blFradAz2y OKIFf {1SyYW3a SR 2dgyAife20Hme Q K 2INBL
¢KS . 2FNR dz2LJKSfR (GKS {at BAGK NBaLISOG G2
standard required for shorelines of statewide significance. Designation of the floodplain
conditional allowance of surface miningthe shoreline, and vegetative buffer widths were also
upheld. The SMP was remanded for completion of the cumulative impacts analysis for surfa
mining.Final Decisioand Order (April 4, 2011Fkcology and the County complied, and the case
was closedOrder Finding Compliance (February 8, 2012)

Key Holdings:Burden of Proof Equitable DoctrinesExhibits Shoreline Management Aat
Standard of ReviewShoreline Management ActShorelines of Statewide Significance
ParticipationStanding

John R. Pilcher and JRP Land, LLC v. City of Spakanh&/ashington State Department of
Ecology Case No. 10-0012

t Af OKSNJ OKIFffSyaSR GKS /AdGe 2F {LR1lrySQa /{
of Ecology. The Board permitted an amended Petition naming Ecology as an addition
respondent and dnied motions to dismiss the Petition for failure to timely name and serve
EcologyOrder Denying Motions to Dismiss (December 8, 2Bd@rd member Roehl dissenting).

The. 2 NR RSGSNXYAYSR (KS OKFIftSyaSR | YSYRY$

applicable SMA provisions and Shoreline Master Program guidekiresd. Decision and Order
(March 22, 2011)

Key HoldingsPetition for ReviewService Shoreline Management Act Standard of Review
Shordine Management A¢tSupplemental Evidence
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1 Kittitas County Conservation, Ridge and Futurewise v. Kittitas Cou@gse No. 10-0013

WSALRYRAY3I (2 tSOIGAGA2YSNRARAQ aFlFAfdz2NBE G2 | Of¢

failed to adopt transportation concurrency regulations as required by RCW 36.70A.070(6)(1y).

Final Decision _and Order (June 6, 20IThHe County adopted the necessary concurrency
ordinance and the Board found complian€rder Finding Compliance freary 9, 2012)

Key HoldingsFailure to ActTimelinessinvalidity, Concurrency

Kittitas County Corexvation, Ridge and Futurewise v. Kittitas Coun@ase No. 141-0014
Petitioners alleged the County failed to review and revise its critical areas ordinances. The Bozg
RSGSNNAYSR (GKS LISGAGAZY g1 a y20 TAfsswnydah (K
GMA update and was therefore tirEarred.Final Decision and Order (June 3, 2011)

Key HoldingsUpdates Failure to ActTimeliness

2011 Cases

1 Kittitas County Conservation and Futurewise v. Kittitas Cou@gse No. 1-1-0001

t SGAGA2YSNE OKIffSYy3ISR Y AdipliAMIRDA Thé Rodry doiclQded

GKS /2dzyieQa |OGA2y FIAESR (2 O2YLX @& 6AGK

internal plan inconsistencies. In addition, the Board found Kittitas County failed to comply wit
the procedural requirements of SEPFne Board first issued a partial Final Decision and Order
addressing only those aspects relating to SEPA and subsequentlyassiB®d on the remaining
issuesThe Board issued a determination of Invalid@prrected Final Decision and Order (Partial)
(June 13, 2011iFinal Decisio and Order (Partial) (July 12011) Affirmed, 213 Wn App. LEXIS
1873 (August 13, 2013)

Key Holdingsinternal Consistencynvalidity, Jurisdiction LAMIRDs SEPA

Leon S. Savaria v. Yakima Cour®ase No. 1-1-0002
hy [/ 2dzyie@Qad RAALRAAGAGS Y20A2y> . 2FNR RAaA
application to dedesignate agricultural land@rder Granting Motion to Dismiss (May 4, 2011)

Key HoldingsAgricultural Lands (Innovative ZonipQgfinitions

Concerned Friends of Ferry County and Davidobinson v. Ferry Countgase No. 1-1-0003

Ferry County filed a motion for summary judgment requesting dismissal of all issues. The GM
Rules of Practice and Procedure provide that dispositive motions are permitted on a limite
NEO2NR G2 RSOGSNXYAYS (KS 02 NkQadr thetinklhesRok O
0KS LISGAGAZ2ydPeE ¢KS . 2FNR RSSYSR (KS Y2(A2
12(b)(6) motion to dismiss under the Superior Court Civil Rules, granting the motion in part onl
Order on Motion for Summary Judgment (December 23, 281tey a hearing on the merits, the
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Board remanded to the County to comply with GMA requirements for designation of mineral an
agricultural resource largdFinal Decision and Order (December 17, 2012)

The County then amended its Comprehensive Plan and Future Land Use Map to design
approximately 1.4 million acres of ldras Mineral Resource Lands of Ldmgm Commercial
Significance, excluding urban areas. The Board found the County in compliance with GN
requirements relating to the designation and conservation of its resource lands under RC
36.70A.020, RCW 36.70A.08CW 36.70A.060, RCW 36.70A.070, and RCW 36.70QrHe0.
Finding Compliance (February 20, 2014)

Key HoldingsJurisdiction StandingPetition for ReviewEquitable DoctrinesCollateral Estoppel

2012 Cases

1 Confederated Tribes and Bands of the Yakama Nation v. Kittitas Co@age No. 1:2-0001
The parties settled the matter and stipulated to dismis§€aber of Dismissal (Meh 7, 2013)

1 Five Mile Prairie Neighborhood Association and Futurewise v. Spokane CoGasg No. 1-4-
0002
t SUAGA2YSNAR OKIFffSyaSR G4g2 | YSYRYSyGa G2
In addressing the question of jurisdiction, the Boaretetmined the concurrent plan and
NB3dzZA F GA2Y | YSYRYSyYyG g1 a gAGKAY GKS . 21N
designation for a housing development was inconsistent with the Comprehensive Plan and wi
the criteria for a zone reclassificationtite County Zoning CodEginal Decision and Order (August
23, 2012) Affirmed in part, reversed in part, unpublished opini@pokane County v. E. Wash.
Growth Mgmt.Hearings Bd 2015 Wash. App. LEXIS 755 (Wash. Ct. App. Apr. 9, &)
denied.

Key HoldingJurisdiction

1 Douglas County Coalition for Responsible Government, Douglas Action Committee, an
Futurewise v. Dougla CountyCase No. 1:2-0003
The parties settled the matter and stipulated to dismis§€aber of Dismissal (January 9, 2013)

2013 Cases
1 Joshua Corning and Bdihg North Central Washington. Douglas CountyCase No. 13-0001
Petitioners challenged an ordinance restricting the number of land segregations allowed by th
County indesignated agricultural land¥he decision on a motion for summary judgment based
on a failure to timely notify the Department of Commerce was defetethe Hearing on the

ate

N

e

Merits.¢ KS . 2F NR NXzf SR (KS / 2dzy i@ Q& &adzoaSlodgSy §i -

notification requirements.One Board member dissented, noting that at8ment of Actions
Taken should have been required, showing evidence of County consideration of state agen
comments Final Decision and Order (August 26, 2013)
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Key Hotling: Notice

1 Futurewise v. Spokane County and the Washington State Department of Ecolage No. 13
1-0002
SeeCase No. 1:3-0003c

1 Spokane Riverkeeper, The Lands Council, and Trout Unlimited v. Spokane County and
Washington State Department of Ecolog@ase No. 1-2-00038
t SGAGA2YSNE FLIWSFESR | RSOAaA2y o6& (KS 21}
902f23& ! LIWNRGIt 2F {LR1+yS /2dzydie {K2NBf
Board upheldhe decision on critical areagetlands, fish and wildlife habitat, recreation trails,
channel migration zones, and public access but reversed the decision assite @@wage
systems and remandedinal Decision and Order (December 23, 2013)

> )
<, R

Key HoldingsShorelinesShoreline Managaent Actc Standard of Review

1 Neighborhood Alliance of Spokane County, Futurewise, Five Mile Prairie Neighborhood
Association, Southgate Neighborhood Council, The Glenrose Association, Paul Kropp, Lar
Kunz, and Dan Handerson v. Spokane Cou@gse Nol13-1-0004
See Case No. 1130006c.

-

y

1 Edward Coyne & West Richland Citizens for Smart Growth v. City of West Richland and Charles
Grigg,Case No. 1-3-0005
Petitioners challenged a comprehensive plan amendment andaréa rezone resulting in the
OKIFIy3aS 2F | LINRBLISNIeQa flFyR dzaS FTNBY 28 RS\
primarily on public participation, a lack of findings, and intern@m@rehensive Plan
inconsistency. The Board found the City wascampliance with GMA requirementg:inal
Decision _and Order (March 5, 201dhe Board decision was uphelg¢ the Benton County
Superior Ct., No. 2-008802; Matter pending Ct. of Appeals, Div. IIl, 336531.

Key HoldingsFEindingsInternal ConsistengyPublic Participation

1 Neighborhood Alliance of Spokane County, et al. v. Spokane Co@aye No. 13-0006¢
Petitioners challenged a County obgtion expanding County UGA$he Board granted a
Dispositive Motion regarding publigarticipation and remanded the resolution bati the
County for compliancelhe Board determined the County changed its population growth target
in the resolution without adegate public review and commenDrder Granting Dispositive
Motion Re: Public Participation (November 26, 20B®)ard upheld on direct review, 83/\/n.
App 467 June 18, 2015).

8 Case No. 1:3-0003c is the consolidation of Case Nos14@02 and 131-0003.
9 Case No. 1:3-0006c is the consolidatioof Case Nos. 23-0004 and 131-0006.
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Key HoldingsPublic Partiipation, Population Projections

1 Spokane County, City of Spokane, and Spokane Airport Board v. City of Airway Helglsts,
No. 131-0007
Spokane County, the City of Spokane, and the Spokane Airport &uwalenged the City of
IANBIFE | SAIKGAQ | R2LIGAZ2Y 2fEmily resdenyiaRdevielaptngnt
in the vicinity of Fairchild Air Force Base and Spokane International Airport, alleging the
regulations failed to protect military instalions and airports from incompatible development.
The Board found violations of RCW 36.70A.530, RCW 36.70A.510, RCW 36.70.547, and RCW
36.70A.200 and imposed invalidifgnal Decision and Order (June 6, 2014)

I 2YLIX Al yOS A (WasliltKISOS R | AyR Q& aCdpdal@ds of RdzS |2

Abeyance (March 20, 2015)

Reversed by Spokar@ounty Superior Ct., Nd4-2-025356. Ct. of Appealaffirmed Board in
part (and order of invalidity reinstated), reversed in pat93 Wn. App. 2824/12/16);

dza

Reconsideration denied by City of Airway Heights v. E. Wash. Growth Mgmt. Hearings Bd., 2016

Wash. App. LEXIS 1259 (Wash. Ct. App., May 31,.2016)
Key HoldingsAirports EPFs

1 Confederated Tribes and Bands of the Yakama Nation v. Klickitat Co@age No. 1-3-0008
Petitionerchdl SY 3SR Yt A O] A oflitsicritica? aded drdin@rcdhezZBoRrt disSsed
due to a lack ofurisdiction as Klickitat County is a par@&nning county, one which is neither
required to nor had chosen to plan under RCW 36.70A.®0er of Dismissal (November 22,

2013)

Key HoldingJurisdiction

1 The Lands Council and Spokane Riverkeeper v. Spokane CQasty,Nd. 131-0009

¢CKS t SGAGA2YSNE OKIFfftSyaSR GKS /2dzyieQa | R2L
alleging the new definition allowed individuals with education and professional experience in
ddzo2S00a 20KSNJ GKFYy ORRXBHER (127 DiS2 DRYBARSHNES
settlement extension which led to resolution of the matter. The case was dismi€sddr of
DismissalApril 22,2014)

2014 Cases

1 Eric Davis v. Stevens Coun@Gase No. 14-0001

¢CKS tSGAGA2YSNI OKIFftSyaSR GKS [/ 2dzyieQa NBGA A

LAMIRD, raising some of the same issues presented in Case-N0006c. Several settlement
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extensions were granted and the matter was eventually dismisidldwing resolution of the
2006 caseOrder Granting Motion to Dismiss (April 8, 2015)

1 Neighborhood Alliance of Spokane County v. Spokane Co@age No. 14-0002
ThelJSGAGA2YSNI OKIff SYyaSR GKS [/ 2dzyieQa O2 YLN
FILOATtAGOASE LXIFyQa fS@St 2F ASNBAOS o6[ h{o0
related to the provision of urban services taral/natural resourcelands The Board found
violations ofRCW 36.70A.070(3), RCW 36.70A.11@4ailure to be guided by GMA planning
goalsRCW 36.70A.020(1) ait?), and imposed invaliditfFinal Decision and Order (September
23, 2014) A motion for reconsideration was denie@rder Denying for Reconsideration
(November 17, 2014)This dispute was mediatednd the parties arenow collaborating on
comprehensive plan amendments to achieve compliance with the GMA.

Key HoldingsCapital FacilitiedJrban Services

1 Futurewise v. Benton Countg;ase No. 14-0003
t SGAGA2YSNI OKI ffSy3asSR . Syilz2y [/ 2dzyieqQa SELI
acres of agriculturdands for industrial purposeélthough the state legislature recognized UGA
amendments for idustrial purposes by adopting RCW 36.70A.1301, the Board found thg
[ 2dzy e Qa | OGA2Y gl & y244 oFaSR 2y GKS [ 2dzy
1 OG Q& NBIdZANBYSyYyd G2 LINRPGSOG | 3 NM Onizbl Detibidn €
and Order (October 15, 2014he Bard granted aCertificate of Appealability (Decembgr,
2014) The County rescinded its action, the Board found compliance, and the appeal wg
dismissedOrder Finding Compliance (May 20, 2015)

Key HoldingstUGAsDe-designation of Agricultural Lands

1 Roger D. Whitten v. Spokane Coun@ase No. 14-0004
See Case No. 140006¢c.

91 Chris Schettle v. Spokane CounBgse No. 14-0005
See Case No. 12-0006c.

1 Roger D. Whitten, Chris Schettle, and Derrick Hansen v. Spokane CQasg,No. 14-0006¢°
Petitz Yy SNE OK I f t S AllSviRincel dfviddihgd admd (séci@l events agricultural
zones The Board found that #hregulationsincluded the key provisios and protective criteria
of recent legislative amendments regarding agricultural accessory useshanhthe County
supplementedhem with additionalpublic servicestandards. The key questions were whether
the amended regulatins wereinconsistent with the size, scale and intensity of agricultural use,
failed to protect agriculture, and faald to conserve agricultural lands of long term commercial

10 Case No. 14-0006c is the consolidation of Case Nos143004, 141-0005, and 141-0006.
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significance in violation ofRCW 36.70A.177 and WAC 3&5-815?No GMA violatias were
found and the case was closdénal Decision and Order (January 7, 2015)

Key HoldingAgricultural Accessofyses

2015 Cases

1 CPM Development Corporation v. City of Spokane Vallggse No. 13-0001

¢tKS t SOGAGA2YSNI OKI f t Sy F&Rmoiafrim préhibidn® dinidg Brél LIj A 2

mineral product manufacturing. The City repealed the challenged ordinance and the matter was

dismissed on stipulation. See Case No-11®02 which challenges aulssequent, similar
moratorium.Order of Dismissal (September 1, 2015)

CPM Development Corporation v. City of Spokane Valley, Case Nb00B2
See Case No. 1150003c.

CPM Development Corporation v. City of Spokane Valley, Case NbODB3d*

Petitioner challenged the adoption, pursuant to RCW 36.70A.390, of ayesremoratorium
prohibiting mining and mineral product manufacturing.K S . 2 NR 3N} yda
dismiss for Petitioner failed to state a claim upon which relief can be granted based on the issu
presented.Order Granting Motiono Dismiss (December 1, 2015)

CPM Development Corporation v. City of Spokane Valtase No. 18-0004

Challenge of the City's adopted comprehensive plan and development regulations on April 25,

2006, for failure to act to adopt policies and regulasorelated to mineral resource land

KS
es

designation and protectiont KS . 2 NR O2YaARSNBR t SGAGAZ2Y $NI

Review as a withdrawal and the case was dismigSeder of Dismissal (February 18, 2016)

2016 Cases

91 Shrine Park Association, Inc. and Cascade Enterprises Limited Partnership v. City of Spoka

Case No. 14-0001
[ KFffSy3asS 2F (GKS /AGe 2F {LR1lySQa O0GAz2y
under Ordinance No. C3531@arties stipulated to a dismissal.

Central Washington Growers Association, et al. v. Chelan Coud#ge No. 1:4-0002

Petitionerschallenged a Chelan County resolution prohibiting marijuana or cannabis production,

processing, and collective gardens and cooperatives, claiming violatiGAfplanning goals 5
and 6 and inconsistencies between the comprehensive plan and developmgutatiens
relating to property rights and economic developmefibhe Board found Petitioners failed to
satisfy their burden of proof to demonstrate that the resolution was arbitrary and discriminatory
orthatitg & y 20 JFdzZARSR o0& (KEINRIR2M SE2 SO W@ PideNI

11 Case No. 18-0003c is the consolidation of case N0s:118002 and 15L-0003.
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Board further concluded that Petitioners failed to establish that the resolution conflicted with

/| KStly [ 2dzyiegQa SO02y2YAO RS Q@dszlearySeyfaneodandt & |

inconsistent with comprehenge plan goals to promote economic development and the
agricultural industryFinal Decision an@rder (May 19, 2017).

Key Holdings:Goals External Consistency

1 Confederated Tribs and Bands of the Yakama Nation v. Kittitas County and EcolGgge No.
16-1-0003
Challenge of the Kittitas Ordinance No. 2@%. An Order of Dismissal was issued on a
Stipulated Motion for DismissaDrder of Dismissal (April 18, 2019)

1 Vaughns 57 Avenue, LLC v. City of Spoka@ase No. 14-0004

Petitioners tallengeal the City of Spokane's amendments to Ordinance No. C35360, Ordinancge

No. C35359, and Ordinance C353 &xties stipulated to a dismiss@lrder of smissal (February
14, 2017)

91 Laurie Ness and Patrick Paulson v. City of Richl&@wke No. 1-4-0005
Petitioners challenged th€ity of Richland Resolution1$.¢ KS . 2+ NR 3INJ y i SR
to dismiss for lack of jurisdictio@rder Granting Motion to Dismiss (September 14, 2016)

1 Confederated Tribes and Bands of the Yakama Nation v. City of Cle Elum and State
Washington, Department of Ecolog¥;ase No16-1-0006
Petitioners challenge City of Cle Elum Shoreline Master Program enacted in Ordinance No. 14
This matter i©n settlementextension

2017 Cases

1 Morningside Inestments, LLC v. City of Spokafase No. 1-1-0001
Petitioner challengedthe Citg ¥ { L2 1 | Y SQ& R S ydedighaterbperty toNigH] dz
density residential. The Petitioner challenged Findings of Fact and Conclusions of Law explain
why the City declined to adopt any ordinance in response to the application. The Boal four
that Petitioner failed to identify any statute imposing a duty on the City of Spokane to designat
GKS LINBLISNI& a KAIK RSyaaride NBaAaARSY(GAlf o
of JurisdictionOrder Granting Motions to Dismi@garch 23, 2017)

Key HoldingComprehensive Plan

1 Aho Construction I, Inc. v. City of Moxe@ase No. 1-1-0002
t SGAGA2YSNI OKFftSyaSR G(KS a2ESS /AdGe |/ 2dzy
Decision on SEPA Appeal and Recommendations on Rezone and Preliminary Plat Review, all¢
that the oral decision was de factoplan amendment. The Board condkd there was no
evidence in the record that the City of Moxee enacted an ordinance amending thg

Growth Management Hearings Board Digest of
Decisions

24

Reviseduly 19

56.

Sa
ing

(D

¢ K

DA |
2giNng



http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=5655
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=6473
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=5533
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=5533
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=5162
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=5603

EasternwWashington Region: Digest of Decisions by Key Holdings

O2YLINBKSYyaA@dS LX+y 2N) RSOSt2LIYSyd NBIdzZ | GN2Y
the City to take an action that would be inconsistent with @emprehensive Plan. The case was
dismissed for lack of jurisdiction.

Key HoldingDe facto Amendment

—h

1 Concerned Friends of Ferry County and Futurewise v. State of Washington, Department ¢
Commerce and Ferry Goty, Case No. 1-1-0003
t SGAGA2YSNI OKIff SYyaSR CSNNE / 2 dzytérsh Gcinmdrcb A A Y |
significance and alleged the County failed to properly zone and conserve these agricultural langs.
LY HamnI CSNNE /AZ2dzy (L8 oyS/OlyYAE [O20nlONIE & O A f|f
and protect natural resource lands, rural areas, and critical areas but no longer obligated {o
O2y RdzOG GKS FdzZt NIy3aS 2F Da! O2YLINBKSYyaa@s
fromfull L F yYAy3 OKIFIy3ISR GKS Dal.Qa FoAftAGe |2
legislative actions.The Board held that it lacked jurisdiction to hear and decide such appeals,
However, in 2014 the State Legislature created a new process for partialiqpdgaocounties to
FLILX @ F2NJF a5SOUOSNXYAYLFGA2Y 2F [/ 2YLX ALy OSé [FN
Board concluded it had subject matter jurisdiction to hear and decide appeals of &
G5SUSNNYAYL (A 2¢gCSNINE 2/ Y2LdzyAd &y£0 SA &rit dEEenméréeOrdeK S |5 S
Denying Motion to Dismiss (July 10, 2017).

91 Daniel Richey & Concerned Citizens Merle Johnson, Patsy Squire, Michelle Marcum and Pedgy
Panisko v. Citpf West RichlandCase No. 1-1-0004
Challenge to Comprehensive Plan, Ordinance Nd.714egarding public participation.

1 Central Washington Growers Association, et al. v. Chelan Cou@#ge No. 1-1-0005
Petitioner challenged the adoption of Resolution 26&’which modified resolution 20184 in
part related to cannabis production and processing.

91 Laurie Ness and Patrick Paulson v. City of Richl@ake No. 1-1-0006
Petitioners challenged the City ofGRKf | Y RQa h NRWATY I ¢yKORSO Kb 2ddl JRri /i
Critical Area Ordinance.

U»
P

2018 Cases
1 Buchanan Farms and Randy Buchanan v. Walla Walla Co®dge No. 18-0001

The Petitioners challenged an Ordinance which exchanged two parcels of equal size between the
Attalia UGA Industrial area and the adjacent Agricultural Lands of Long Term Commerdial
Significance J.R. Simplot Co. intervened as it proposed to build a gog facility on a ALLTCS
designated parcel, but applied to offset the loss of farmland by designating another parcel as
L[ ¢/{Dd t SGAGAZ2YSNI I NHdzZSR (GKS FLILX AOFGA2Y | T2
test for dedesignating farmland set fur by appellate courts ibewis County v. Hearings Board
157 Wn2d 488 (2006) oClark County v. W. Wash. Growth Mgmt. Hearings Bl Wn App.
204 (2011). The Board found that Petitioners failed to meet their burden of proof to establish &
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2019 Cases
1 Yakima Greenway Foundation v. City of Yakin@@ase No. 19-0001
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GMA violatim, taking into account the unique facts of the caBmal Decision and Order (July 2,

2018)

Key HoldingDeDesignation of Agricultural Lands

Golden Gate Ventures, LC v. City of Chelaase No. 1:8-0002

Petitioner challenged the&€ity of Chelan Ordinance No. 261533, adopting the 2017 update to the
comprehensive plan, comprehensive land use & zoning arayrevising several provisions of the Chelan
Municipal Code.

Futurewise v. Spokane Count¢ase No. 1:8-0003

Petitioner tallengel the Spokane County's Resolution No-@®1 which amended the County's
zoning regulations to allow urban serving schoolssmle of UGA's and the extension of public
facilities and utilities beyond UGABhis matter is on settlement extension.

Futurewise v. Benton Countfase No. 1:8-0004
PetitionerchallengedBenton County Resolution 20487 and Ordinance 60This matte is on
settlement extension.

Anthony Harmon and Barbara Harmon v. Stevens Coufgise No. 1:-8-0005
Petitioner challenged théotice of Decision dated February 27, 2018, from Board of County
Commissioners of Stevens County regarding LUTA-@Damendment proposal for Accessory
Dwelling Units.

Alex Kwon, Edgemont Group, LLC., Lee Duncan, and Manna Production, LLC. v. Chelan Cou
Case No. 1:8-0006

Petitioner challenged the amendment of County code (Resolution-30),8adopted on April 10,
2018, and published on April 13, 2018.

Futurewise v. Spokane Countgase No. 1:8-0007
Petitioner dallengel Spokane County's Resolution No.-A®1 which adopted the periodic
update to the Critical Areas Ordinandehis matter is on settlement extension.

Marcus FullardLEO v. City of Kennewickase No. 1-8-0008

Petitioner challenged théenied application for a Comprehensive Plan Amendment CFI® 18
and rejected Ordinance No. 5779.

Petitioner dallengel Ordinance No. 201853.This matter is on settlement extension.

nty
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1 Futurewise, Five Mile Prairie Neighborhood Association, and Debra J. Rauen v. Spokane

EasternwWashington Region: Digest of Decisions by Key Holdings

County Case No. 19-0002

Petitioner challengal Resolution No. 2018831 which adopted the comprehensive plan map
amendment and concurrent zone classification proposed in File NGPA®4 along with other
comprehensive plan amendments and rezones.

Agricultural Accessory Uses
1 Roger D. Whitten, Chris Schettle, and Derrick Hansen v. Spokane C&adg,No. 14-0006c:

Agricultural Lands
f Concerned Friends of Ferry County, et al. v. Ferry Co@dge No. 041-0019 CS NNE  / 2 ¢

Airports
1 Spokane County, City of Spokane, and Spokane Airport Board v. City of Airway Helglss,
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[To meet the burden of proof to establish a violation of RCW 36.70A.177(2) and (3), the petition
must showthe proposed] "accessory useflll to satisfy the following elements:

(1) "support, promote, or sustain agricultural operations and production;"

(2) "are located, designed, and operated so as to not interfere with . . . overall agricultural use
the property and neighboring properties;"

(3) "consistent with the size, scale, and intensity of the existing agricultural use;"

(4) "shall not be located outside the general area already developed for buildings anchtegide
dza SaTée

(5) "shall not otherwise agovert more than one acre of agricultural land to nonagricultural uses."
Final Decision and Order (January 7, 2@15)

.. . rather than allowing for permanent changeghe use of land in the Small Tract Agriculture
area, the allowed action is temporary, may only continue for a period of up to six months, ma
not involve the erection of a substantial structure, and is revocabieal Decision and Order
(January 7, 2019t 12.

designation criteria for Agricultural Lands of Lefgrm Commercial Significance do not comply
with the requirements in RCW 36.70A.170 and RCW 36.70A.030 because the criteria do not re
to and do not consider statutory Factor 1 (not alrgatharacterized by urban growth) or Factor
2 (primarily devoted to commercial production of 13 enumerated agricultural produgighth
Compliance Order (December 16, 20At116.

No. 131-0007 To ensure that lands near military installations are protected from incompatible
development,amendments to comprehensive plans and development regulations should nof
allow development that is incompatible with the military installation's ability to carry out its
mission requirements or to undertake new missioRgal Decision and Order (June 6, 2@t4%)
and17.
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By focusing on noise contours determined at the time of project application, the Ordinances fgi

to make allowances for future mission changes or the ofsdifferent aircraft at FAFBzinal
Decision and Order (June 6, 20a%)3.

In particular, significant weight should be given to the comments about noise and aircraft safet

y

hazards which were submitted by Fairchild Air Force Base, Spokane International Airport, and the

Federal Aviation Administration [as well as 2008 findingshef Spokane County Hearing
Examiner, as upheld by the Court of Appedigjal Decision and Order (June 6, 2Git4)/.

RCW 36.70.547 requires that each county, city, avrtovhere a general aviation airport is

f 20 SR GakKlfftxX (GKNRdzZZK Ada O2YLINBKSYyaag@ds
AAGAY3I 2F AyO2YLI GA0ES dzaSa | RnalDéBighliandiOzdera
(June 6, 20149t 22.

Innovative Zoning
1 Leon S. Savaria v. Yakima Courfdgse No. 1-1-0002 Board holding RCW 36.70A.177 uses the
g2NR aYlezé (GKdza @oKAOK Ayy2@0FGA8S 1 2yAiy3
discretion.Order Granting Motion to Dismiss (M4, 2011 pat 3.

Amendment
f Futurewise v. Douglas Countgase No. 10-000&Y ! & Cl Af dzZNBE (G2 wSOA 3
FAE SR GAGKAY c¢cn RFE&a FFGSNIJ Lzt AOFGA2Yy 27
aspects of a comprehensive plan that are directly affected by new or recently amended GM
provisions. Petitioner, athe party with the burden of proof, must show that both of these
elements are satisfied in order to proceed to the meritsaofailure to Revise challendénal
Decisiorand Order (August 31, 2018) 7.

Burden of Proof
1 Confederated Tribes and Bands of the Yakama Nation v. Yakima Co@ayge No. 10-0011
[Issues not stated in the petition may not be raised for the first time in thenopebrief] Einal
Decision and Order (April 4, 20Hi)16.

Capital Facilities

f Michael Fenske, et al. v. Spokane CourBase No. 20-0010 w¢ KS . 2 NRQ& NIz

facilities planning must be completed at map amendment stage was reversed by the Court

LIS f&a o0lasSR 2y GKS / 2 BrnailiDedsién aOROfdSdrikmBey ) &
2010)

1 Neighborhood Alliance of Spokane County v. Spokane Couage No. 14-0002:This Board
KFra KSfR GKIFIG a8ttt FIFrOAtAGASEA AyOf dzZRSR A
AGFrYyRIENR O6[h{0 OtSINIieée tI0StSR Ia &adzOK OAd
held that establishing an LOS is anealive way to measure the adequacy of a facility or service,
but the GMA does not dictate what is inadequate; the setting of an LOS standard is a poli
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Critical Areas
1 Concerned Friends of Ferry County, Case Nd.-9@18, coordinated with Concerned Friends of

Collateral Estoppel
1 Concerned Friends of Ferry County and David L. Robinson v. Ferry C8asg/No11-1-0003
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decision left to the discretion of local elected officidigal Decision and Order (September 23,

2014)at 7.

[In addressing LOS for both police and parks, the Board stated the adopted LOS do] not establish

a minimum capacity, i. e., how many officers are required to adég]y serve and protect the
OAGATSya 2F {LR1IYyS /2dzyieK wt¢KSe | faz2 R2E6
2T RSYFYR 2NJ I LILINPLINAFGS YSI adzNBunigofdeyidhdadr ¢ ¢
measure of need. . Einal Decision and Order (September 23, 2a143.

The GMA requires a reassessment of the land use element if the needed parks cannot pe

constructed, not a choice to not acquire thergs.Final Decision and Order (September 23, 2014)
at 8.

..0KS ySg¢ [h{ &adlFIyRINRE & & @ R2 y20d AYRA

SdZNAARAOGA2Y gAft y2G tt2¢s aSNBAOS G2 TFIff

ascertain the baseline (citing WAC 2886-415(5)(b)(iii)) Final Decision and Order (September
23,2014\t 9.

More significantly, the new law enforcement and parks LOS standards are not compliant with th
Da! Qa 32 f & Ist BhovwNtRelcalzAciNgS ¥f Sxj5ting Capital Facilities and the future]
needs and capacities of expanded or new Capital Faciliieal Decision and Order (September

23, D14)at 10.

Ferry County and David L. Robinson v. Ferry Cou@se No. 08-0003 There was no
substantial evidence in the record to support a County finding that Best Available Science w
included in designating the following types of Fish and Wildlife Habitat Conservation Areas:

areas where Endangered, Threatened, and Sensipeei&s have a Primary Association, and (2)
Habitats and Species of Local Importance. On remand, Ferry County should provide a reaso
justification for departing from Best Available Science in designating Fish and Wildlife Habit
Conservation Areag€ompliance Order (December 1, 204t1}6.

Collateral estoppel, or issue preclusion, requires (1) identical issues, (2) a final judgment on t
merits, (3) the party against whom the plea is asserted must have been a party to or in privit
with a party to the prior adjudication, andi) application of the doctrine must not work an
injustice on the party against whothe doctrine is to be appliedcor collateral estoppel to apply,

e

as
1)

ned
At

Yy

the issue to be precluded must have been actually litigated and necessarily determined in a pripr

case. Pationers cannot present any legal briefing or arguments at the Hearing on the Merits o]
issues that were previously litigated and determined in prior c@sder on Motiorfor Summary
Judgment (December 23, 20HL)B.

Y
¢
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Compliance
1 Hazen, et al. v. Yakima CountyCoordinated Case Nos. {480008c and 09-0014 [T]he

O2YLX Al yOS RIFGS Saidl of deadik®y which théekisative &ctioNiR Q 3
to be taken.That is, an ordinance putting in place remedial policies or regulations must bg
formally adopted ly the County by this deadlin€ompliance is not achieved by taking steps;
compliance is determined only after the juristiie has taken action through its governing body
by adopting ordinances or resdians which implement the GMACoordinated Compliance
Order/lssuance of StaApril 27, 201) at 6.

f Hazen, et al. v. Yakima CountZase No. 08-0008c wt SGAGA 2 Y SND& | NAH dzY|
scope of the issue statements in the PFR] Accordingly, the Board cannot consider those speq
arguments since to do so would be to issue an advisory opinion on issues not presented to t
Board in the Statement ofsues, contrary to RCW 36.70A.290(1). Petitioner must file a new PF
to challenge new issues falling outside the scope of the original FBRal Compliance Order
(May 2Q 2011)at 6.

Comprehensive Plan
1 Morningside Investments, LLC v. City of Spok&ase No. 1-1-0001 The Growth Management

Hearings Board lacks authority to grant relief as to discretionary decisions denying

comprehensive plan amendment applicatioi@der Granting Motion$o Dismiss (March 23,

2017)at 4.

Concurrency

1 Kittitas County Conservation, Ridge and Futurewise v. Kittitas Coutse No. 10-0013 RCW
36.70A.070(6)(b) requires that local jurisdictions must adopt and enforcenamdes which
prohibit development approval if the development causes the level of service on a locally owng
transportation facility to decline below the standards adopted in the transportation element of
GKS O2YLINBKSYyaAg@dS LI |y cite adypdokistons/tratdamguldgprohibit &
development approval, aside from subdivision approval, if the development causes the level
ASNIAOS (2 RSOtAYyS 0Sft2¢ GKS /2dzyieQa | R2
provisions, it cannot be s@dithe County has adopted a trangpation concurrency ordinance.
Final Decision and Order (June 6, 2Gt1}8.

Adopted LOS standards alone do not satisfy the requiremantRCW 36.70A.070(6)(b)
[transportation concurrencylEinal Decision and Order (June 6, 2@t B,

Critical Aquifer Recharge Ared€ARAS)

1 Hazen, et al. v. Yakima CountgZoordinated Case Nos. €180008c and 09-0014 WAC 365
190-080(4) states that counties and cities should designate critical areas by using maps a
performance standards, and counties acitles should clearly state that maps showing known
ONAGAOFE INBFa FINBE 2yftée F2NIAYF2N¥IGAZ2Y 2
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CFETAYE [ 2dzyieQa /!'w! O YFELE 6KAOK gl a ol aSR [2Y
revisedtord £ SOG dzLJRIF GSR o6Said gFrAftlofS aOASyOS[
Best Available Science, the paristing CARA designation map does not comply with the GMA.
Coordinated Compliance Order/Issuance of Stay (April 27, 201Q)

1 Citizens for Good Governance v. Walla Walla Coudtgse No. 09-0013 The Board remanded
to the County to achieve compliance on three issues: (1) Include the Best Available Science
regarding horizontal permeability underlying the airport; and determine whether or not the
aquifer contamination risk at the airport satisfieK & Da! Qa &adl YRl NR 2 F
aquifer -- as indicated by the combined effect of land uses and hydrogeologic conditions that
contribute directly or indirectly to or facilitate contamination of groundwater; (2) Determine
whether or not the Shallowsravel Aquifer is vulnerable to contamination conveyed through Zone
2 recharge areas; and if vulnerability is found, classify/designate Zone 2 recharge areas according
to whether or not the Shallow Gravel Aquifer is vulnerable to contamination from ideshtfone
2 recharge areas; (3) Either amend its regulations as to aquifer contamination threats from pr
existing norconforming uses to reflect the inclusion of Best Available Science, or provide
reasoned justification for departing from the Best AvlaliéaScience as to aquifer contamination
threats from preexisting norconforming uses within CARAZmpliance Order (April 5, 20H2)

27.

a1}

1%

j8Y)

The Board found and concludérht Walla Walla County had included the Best Available Sciencs
in designating and protecting Critical Aquifer Recharge Areas and had achieved compliance with

GKS DNRgUGK alyl3aSySyid '0dGd a G2 GKS Da! Q& N
areas.Order Finding Compliance [Re: Critical Aquifer Recharge Areas] (June 3, 2013)

Definitions
1 Leon S. Savaria v. Yakima CounGase N011-1-0002 RCW 36.70A.030 provides statutory
definitions of various terms used in the GMA and as such, does not prescribe GMA requirements.
Thus, an alleged violation of RCW 36.70A.030 cannot by itself constitute GMZomgmtiance,
without coupling thedefinition with another section of the GMA containing a requireménier
Granting Motion to Dismiss (May 4, 20Ht)2.

De-Designation of Agricultural Lands
f Futurewise v. Benton CounfyCase No. 14-0003:¢ KS . 2 NR O2y aARSNHR |
designation of agricultural lands for this small section of land, in isolation from a much largg
county or areawide study to be inappropriate andyy dedesignating lands that qualify as
agricultural lands of long term commercial significance, the County violated WAC98&50
and GMA sections RCW 36.70A.030, .050, and Eiiiél, Decision and Order (October 15, 2014)
at 35.

=

D

In the present case, which also appears speculative, the Board finds Petitioners have met their
burden of demonstrating the Kennewick UGA expansion land continues to meet the criteria for
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De Facto Amendment
1 Aho Construction I, Inc. v. City of Moxdgease No. 1-1-0002 A City legislative action that does

Essential Public Facilities (EPFs)
1 Spokane County, City of Spokane, and Spokane Airport Board v. City of Airway Helgiss,

Equitable Doctrines
w Futurewise v. Spokane Countgase No. 14-0006 [County sought dismissal based on a
Superior Court holding in another case, asserting the Board was barred from hearing the mattey.]
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1%

agricultural designation, and the desired economic opportunity does not trump GMA resourc
conservation criteriakinal Decision and Order (October 15, 2Git85.

Bucharan Farms and Randy Buchanan v. Walla Walla Coufitgse No. 1-8-0001:In the Lewis
Countycase, our Supreme Court established a three prong test for designation of agricultural
lands. [W]ehold that agricultural land is land: (a) not already characteriagdirban growth (b)

that is primarily devoted to the commercial production of agricultural products enumerated in

RCW 36.70A.030(2), including land in areas used or capable of being used for production baged

on land characteristics, and (c) that has |laegm commercial significance for agricultural
production, as indicated by soil, growing capacity, productivity, and whether it is near populatio
areas or vulnerable to more intense uses. We furthetd that counties may consider the
development related dctors enumerated in WAC 38%0-050(1) in determining which lands
have longterm commercial significance.

-

[CitingLewis County v. Hearings.BIb7 Wn.2d 488, 503 (2006)he GMA does not dictate how
much weight to assign each factor in determinimppich lands have lonterm commercial

significance because the fundamental tenant of the GMA is local control and flexibility to adapt
the decision making process to the local nedélsal Decision and Order (July 2, 2(t8)5.

not explicitly amend the comprehensive plandonsidered ae facto amendmenif it has the
actual effect of amending the plan by requiring the city to act in a manner inconsistent with the
comprehensive plarOrderGranting Motion to Dismiss (May 25, 20 /.

14

No. 131-0007:RCW 36.70A.200(5) prohibits the adoption of plans or development regulation$
GKFd aLINBOf dzZRS GKS aAradAy3a 2F SaaSydaaAalrft Lz
or expansion. Here Airway Heights amended its development regulationsoiw sdkidential
uses conditionally in the commercialtpned area despite directions from SIA (Spokane
International Airport) and WSDOT that residential development in the area would jeopardiz
{L! Wwa LI I yy S Rinddbedibidn &inf OrdeN{dryias6; 2RR0.

U

t A

The GMA does not expressly authorize this Board to make legal rulings regarding res

judicata/collateral estoppel effectallegedly emanating from a superior court decision in a
RAFFSNBY UG dzyNBftFGSR OFasS X {LR1lyS [/ 2dz/i

19°4

estoppel can be asserted against a tribunal as opposed to being asserted against a litigant. And
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there is nothing in the Growth Management Act to support this naelory advanced by the
County.Order on Motion to Dismiss (July 6, 20402-3.

1 Confederated Tribes and Bands of the Yakama Nation v. Yakima CpQatye No. 1:0-0011
[The Board addresses and appl@sllateral Estoppednd Res Judicataut determines neither
bars the matter]Final Decision and Order (April 4, 20418-11.

Evidence (Supplemental Evidence and Exhibits)
1 Confederated Tribes and Bands of the Yakahation v. Yakima CountyCase No. 1Q-0011

LG Aa | LINIeQa 26ftA3IFraGA2y (2 &adzoYAld F2NI|0K

upon which it intends to rely. [WAC 243-520] A physical copy of an exhibit is always required
to be submittedexcept in extraordinary circumstances and, then, only uponragd by the
Presiding OfficefProvision of CD is not sufficienEinal Decision and Order (April 4, 204t16.

1 John R. Pilcher and JRP Land, LLC v. City of Spokane and Washington State Department of
EcologyCase No. 14-0012 wb 2 i Ay 3 GKIFG NBOASe Aa fAYAGSR
supplementation is allowed only in limited situations, the Board stated] In examining proposed
supplemental evidence, we look to both the relevance of the proposemence and its
reliability. The party offering the evidence must be able to show that the evidence will help
illuminate the issues before the boar&econd, the evidence must be of a nature that the board
can rely on tobe objective and trustworthyEven if relevant to an issubefore the board,
evidence may not be admitted if i mere opinion or argumeniAs a general proposition the
Board rejects proffered supplemental evidence compiled after the decision of the local
government has been mad@rder on Motion to Supplement (December 30, 2@1@)

External Consistency
1 Concerned Friends of Ferry County, et al. v. Ferry Co@atge No. 01-0019 In order tosatisfy
their burden of proof to show an inconsistency violation under RCW 36.70A.130(1)(d), Petitioner
must show that specific language in a Development Regulation is incompatible with or will thwaft
specific language in Comprehensive Plan Pdlioger Finding Compliance (February 14, 2014)

1 Central Washington Growers Association, et al. v. Chelan Cou@age No. 14-0002 In GMA

LI NI FyOSs a02yaradsSyoOes YS Hayoa is indomphatibly @ith ang | (i dz!

other feature of a plan or regulation. Consistency is indicative of a capacity for orderly integration
or operation with other elements in a system. Consistameans that provisions are compatible,
that one plan provision or regulation does not preclude achievement of any other plan provision.
Guidance on the GMgéonsistency requirement is set out in WAC 38%-210(8) and WAC 365
196:500(1).Final Decision and Order (May 19, 204{7.

Failure to Act
1 Kittitas County Conservation, Ridge and Futurewise v. Kittitas Cou@@gse No. 10-0013

ot SGAGA2YSNARA FaaSNISR | aClFAfdz2NBE G2 ! OGé¢ |Of
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wS3dzf  iA2yade ¢KS Da! SadlofAiakSa | YIyYyR
concurrency ordinance; therefore, based on the language of RCW 36.1004).04ittitas County

had until December 27, 1994 to adopt a comprehensive plan and development regulation
AyOf dzRAY3I (K2asS NBEtFGSR G2 OGNIYALRNIIFGAZ2Y

36.70A.290(a) to hear failure to act appeals to deterenwhether the County is in compliance
with the GMA as it relates to the adoption of development regulatiéiisal Decision and Order

(June 6, 20113t 9.

1 Kittitas County Conservation, Ridge and Futurewise v. Kittitas Cou@gse No. 11-0014
ot SGAGA2YSNAR FaaSNISR | aClFAftdz2NBE (G2 ! Olub

GwSOASE YR wSOAa&aSh ceitd dnclu@eNBAS byOthd deadliNgGih RCW2

| %

36.70A.130(4).] In light of the holding Tiurston County v. WWGMHBE 3 NRAY 3 awS

wSPAaSEé dzZLJRIFGS OKIffSy3aSas  acClkAfdzNE (2
circumstances of this caskEinal Decision and Order (June 3, 2@t 1)

Findings

1 Edward Coyne & West Richland Citizens for Smart Growth v. City of West Richland and Ch

Grigg,Case No. 13-0005 This Board has previously recognized appellate court case law holdin

that meaningful appellate review requires entry of adequate aethiled findings of fact and
conclusions of lawkinal Decision and Order (March 5, 2044} 1.

Fish and Wildlife Habitat Conservation Areas

1 Concerned Friends of Ferry County v. Ferry Co@age No. 92-0018c [In addressing bull trout
critical habitat, the Board stated: [T]he absence of federdélgignated critical habitat is not a
determinative faé F2 NJ LJdzZN1J2aSa 2F | O2dzyiéQa Da'!

I & LINA YI NEB Oider igddd Canthd@ing ®éncompliance [Fish and Wildlife Habi
Conegrvation Areas] (January 23, 20E8)11.

1 Confederated Tribes and Bands of the Yakama Nation v. Yakima Cp@aye No. 1:0-0007

[The] Yakima County map, together with the various performance standards, definitions, and
L2t A0e adlFdSySyda Ay | F1AYL | 2dzyieé [/ 2RS
designation of fish and wildlife habitat conservation areas for aquatic species located outside

SMA jurisdiction, as contemplated by the GMA and reflecting a considerafithe applicable
Depatment of Commerce Guideline®etitioner offered no evidence that this multiyered
approach to habitat designation fails to satisfy theyugement in RCW 36.70A.170(Binal
Decision and Order (August 17, 20a09.

Goals

1 Central Washington Growers Association, et al. v. Chelan Couddge No. 14-0002
Petitioners' allegations are not tied to substantive "requirements” of the GMA. Thus, the
YIENNRG AaadzS NIrAaSR KSNB Aa 6KSUGUKSNI aiKS
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RSOSt2LIYSYyd NB3Idzf I GA2Yy A€ ¢ Final BedisiorR $nB Orded (Mayt || vy
19, 2017t 3.

Innovative Techniques

1 Crowder, et al. v. Spokane Count¢€ase No. 12-0008 [l]f a county chooses to allow Rural
Cluster Development, the county must do so in a manner that is consistent with rural character
and provides appropriate rural densities that are not characterized by urban growth. The rural
cluster can create smaller individual lots than would normallgll®ved in a Rural Area, but only
a2 f2y3 a GKSNB Aa | aA3IYyAFAOLYyG | NBIF 27F |02
2NJ LINPOGSOGUSR dGAyYy LISNLISUGdAGeeé X AdSods GKS 2|LIS
cannot be revoked so long astlarea igjoverned by the Rural Elemeiinal Decision and Order
(August 24, 2010gt 7-8.

Internal Consistency
1 KCCet al. v. Kittitas Couty, CaseNo. 111-0001: The GMA provides the Comprehensive Plan
6/t0v aakKlfft oS Fty AYUGSNyrtte O2yaraiithyhe Rf2
Fdzl dzNB I i I dra RSYISIEILIIYSY G NB3IdzZA F A2y a  Ydzal|d
the/ t = FYR Iye alF YSYRYSyYyd 27 eptMNithMBidhipiemedtythe (4 5
CP.The amendments were found to be inconsist with the CP as they failgd satisfy the [CP]
criteria for geographic expansion . . .did not satisfy the statutory IREMcriteria in RCW
36.70A.070(5)(d), and because they created internal plan inconsistencies and inconsistgnt
development regulations contrary to RCW 36.70A.130(1HO(Partial) (July 12, 2014} 16.

O«

1 Edward Coyne & West Richland Citizens for Smart Growth v. City of West Richland and Charles
Grigg, Case No. 1-3-0005 In order to satisfy their burden of proof to show an inconsistency
with the Comprehensive Plan, Petitioners must point to specific language in the challenggd
Ordinance that is incompatible with or thwarts specific language in the existing Comprehensiye
Plan. The alleged lack of ordinance findings or the alleged impactseameighborhood do not
constitute an inconsistency with the Comprehensive Plan. Under the GMA, using City funds|to
advance a project is not an inconsistency with the Comprehensive Plan because Petitioners have
not pointed to any provision of the Comprehéves Plan incompatible with such a use of funds.
Final Decision and Order (March 5, 204#)4.

Invalidity
1 Kittitas County ConservationRidge and Futurewise v. Kittitas CountZase No. 10-0013
(Holding that by the very nature of a failure to act challenge there is no comprehensive plan ¢r
development regulatio for the Board to invalidatefkinal Decision and Order (June 6, 2@t D)

f KCCet al. v. Kittitas County,Case No. 11-000L ¢ KS . 2F NR O2y Of dzZRSR | (i K
would substantially interfere withfulfilment of GMA Planning Goals 2 (Reduce Sprawl), 5
(Economic Development), 10 (Environment), and 11 (Citizen participation and coordjnatiol
contained in RCW 36.70A.02doreover, there was compelling evidence in the record indicating

—J
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a high risk for pject vesting in this case, which would render GMA and SEPA plannin
procedures as ineffectual and modthe Board issued a Determination of Invalidity as to portions
of the Ordnance.Corrected FDO (Partial) (June 13, 2Gt12; FDO (Partial) (July 12, 20Ht)

17.

[(®]

f Concerned Friends of Ferry County, et al. v. Ferry Coubage No. 01-0019 ¢ KS . 2 | NR
invalidity authority is limited by statute to potential invalidation of comprehensive plans and
development regulations. There is no statutory authority to applalidity directly to land.
Accordingly, the Board declined to issue a determination of invalidity as to Rmghth
Compliance Order (December 16, 204t1)8.

Jurisdidion
f KCCet al v. Kittitas CountyCase No. 11-000: oLy I RRNBaaAy3a | OKIf{Sy

jurisdiction] the Board found undespokane County v. EWGMHB, 160 Wn. App. 274 (20&1),
Court of Appeals considered the situation where a County@atsurrentlyto amendits CP and
to rezone propertylnSpokane Countjt, KS O2 dzNIi KSf R & dzOK I 02y O|dzN.
FOGAZ2Y a4 RAA&EBMIRAOAT NE Y [BeaidahBsyekciudivg subjeidt Kratter
2dzZNRA & RA Ol A 2 Yy adiddSNdh ast aféhdling fa I@pplyidgSpokane Countio the
facts in the present case, the Board has subject matter jurisdiction since it was a legislative action
to concurrentlyamend he Kittitas County CP land use map (Rural to Commercial) and to rezone
property (Ag 20 to Commercial HighwaZorrected FDO (Partial) (June 13, 2Cdt1%; FDO
(Partial) (July 12, 2014} 5.

1 Concerned Friends of Ferry County and David L. Robinson v. Ferry CB8asg/No. 11-0003
ToinvokeKS . 2F NRQA 2dzZNAARAOUGAZ2Y (2 NBGASE O2YILX A
O2YL) & gAGK GKS adl GddziSQa LINRPOSRdAzNI f NBIj dzh NI
after publication; (2) allege noncompliance with requirements of the Gt (3) include a
detailed statement of issues presented for resolution by the Baarder on Motion for Summary
Judgment (December 23, 20H)1-2.

Rules adopted by the Board to regulate proceedings are not jurisdictional, and jurisdiction dogs
not depend on rule compliancé. A a YA aalf 2F | OFa&asS F2NJ FI A€ |dzN.
of procedure under WAC 2423-720(2) would be warranted when & failure essentially
renders the action frivolous under RCW 36.70A.29@8&Jer on Motion for Summary Judgment
(December 23, 201 A}t 4.

1 Five Mile Prairie Neighborhood Association and Futurewise v. Spokane CoGasg No. 14-
0002:LF tSGAGA2YSNDA A&dadsS OKIFftfSy3asSa || NBI 2
2NJ adzol NBIl LI Y O0A®PSPI b h ¢ls withidtheNRtBt@yéfinitioS N A (i
2T I AaRS@OSt2LIYSYyld NBIdz I GA2yEé 0SPIPT GKS [ NI
Management Hearings Board has exclusive jurisdiction to decide whether the challenged rezope
complies with the GMAEInal Decision and Order (August 23, 2Git2)

<
(0p))
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Limited Areas of More Intensive Rural Development (LAMIRDS)
1 Hazen, et al. v. Yakima Count@ase No. 08-0008c [Finding that a preL990 water and sewer

Notice
1 Joshua Corning and Building Northwest Washington v. Douglas Cqoudase No. 1:3-0001:

Petition for Review (PFR)
1 John R. Pilcher and JRP Land, LLC v. City of Spokane and Washington State Departmen
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[t is clear fromthe Moore case [143 Wn.2d 96jat the Growth Management Hearings Board
lacks statutory authority to hear and decide [cases involving pgptaaining counties]Order of
Dismissal (November 22, 2018)2.

system constituted part of the "built environment"for a LAMIRD as referenced in RCW
36.70A.070(5)(d)(iv) and that the LOB followed the service boundary for these facita¢ml
Compliance OrddiMay 20, 2011)

KCCet al v. Kittitas CountyCase No. 11-0001: ¢ KS / 2dzy i & Qa SELI} yaAz
no specific findings of fact or conclusions of law as to whether this Type Il LAWfRDsion

ga arazftliSRY¢ 2NJ aavltt Ay aoOlFftS¥¢ 2NJ qO:
36.70A.070(5)(d)(iii)). There was evidence in the record to support a finding/conclusion that

Ordinance 20114 would not be isolatednd would not be mall scaleFDO (Partial) (July 12,
2011)at 10.

¢tKS . 2FNR o0SftAS@¥Sa (KIG | & & o f1FGS TFAf

regulations with the Department of Commerce reasonably corrects the violation of [RCW

36.70A.106]. The notice requirement to Commerce, with its coordination witter state
agencies, is the focus of this requirement, not a part of a broader public involvement proces
Final Decision and Order (August 26, 263

EcologyCase No. 141-0012 [WA State Department of Ecology was added as a respondent party
via an Amended Petition fdReview]. PFR amendments cannot be used to add new issues @
enlarge the scope of review or satisfy a jurisdictional requirement once the 60 day appeal perig
has elapsed. But filing an amended petition is an appropriate way to add an additional party {

the case so long as all jurisdictional requirements have been met within the 60 day appeal periqd.

Order Denying Motion to Dismiss (December 8, 2810} (Board member Roéhlissenting).

Concerned Friends of Ferry County and David L. Robinson v. Ferry G8asg/No. 1-1-0003

While it may always be possible to provide even greater detail in an issue statement, there must

be a balancetruck betwee specificity and concisenedssue statements must give reasonable
notice of the scope of the review in a single sentence but cannot present actual legal argumen
as that is done through much more detailed briefing and oral argument. Eissue statements
were lacking technical details, our Supreme Court has held that public policy favors th
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adjudication of controversies on their merits rather than their dismissal on technical procedurg
grounds.Order on Motion for Summary Judgment (December 23, 24111)

Population Projections

1 Neighborhood Alliance of Spokane County, et al. v. Spokane Co@dge No. 1-3-0006¢ The
population projection is the key starting point for determining the amount of land that is needed
and appropriate for future growth, not vice versa. The GMA requires the size of a UGA must be
Gol &SR dzLJ2 vy éyeall l&n po@kationHgrowth projectioh Y R |/ 2 dzy (|@ Q
designation cannot exceed the amount of land necessary to accommodate the urban growth
projected by OFM, plus a reasale land market supply factorder Granting Dispositive
Motion Re: Public Participation (November 26, 2Git3)

A significant change in the population projection could have major ramifications for a whole hosgt
of planning functions, including planning for increased housiogmmercial facilities,
transportation, potable water, wastewater treatment, and other public infrastructure to serve
the signficantly increased populatioOrder Grantindispositive Motion Re: Public Participation
(November 26, 2013t 12

Public Participation/Citizen Participation (Goal 11)
1 Edward Coyne & West Richland Citizens for Smart Growth v. City of West Richland and Charles
Grigg,Case No. 131-0005 In order to satisfy their burden of proof to show noncompliance with
GKS Da! Qa Lzt AO LI NIGAOALI GA2Y NBIljdZANBYSyY|i
adopt the public participation program and notice procedures called for by RCW 36.70A.03p,
36.70A.130, and 36.70A.14Binal Decision and Order (March 5, 204#)6.

ax

1 Neighborhood Alliance of Spokane County, et al. v. Spokanm€@n Case No. 1:3-0006c [The
County did not comply with the public participation requirements of the GMA regarding itg
population growth target.] [R]ather than updating its projected population targets through a
clear cut public update process, as ittislly had done, the County changed its population
projection and allocations for its UGA at the conclusion, that is, within challenged Resolutign
itself. Order Granting Bpositive Motion Re: Public Participation (November 26, 28X13)

Service
1 Michael Fenske, et al. v. Spokane CounBase No. 12-001Q [Although the County Auditor
was not served as required by WAC 22230, Petitioners substantially complied with the PFR
service requirementsrder Denying Motion to Bmiss (May 27, 2010Drder Denying Motion
for Reconsideration (June 28, 20.10)

1 John R. Pilcher and JRP Land, LLC v. City of Spokane amihgtais State Department of
Ecology,Case No. 14-0012 [The City of Spokane and WA State Department of Ecology both
sought dismissal because Petitioner failed not only to name but to serve the Department ¢
Ecology within the statutory time period] [The GMA] is silent as to naming Ecology and serving

—
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the PFR 0 Ecology [in a challenge to a shoreline master program]. Although Ecology has
integral and pervasive role as the final approval authority over all local master programs an
amendments thereto across Washington State, and Ecology should appropriategmssl as a
necessary party to this case, the statutes [GMA and SMA] do not explicitly require naming Ecolq
and serving the PFR upon Ecology within thed&® appeal periodOrder Denying Motion to
Dismiss (December 8, 20H2)9 (Board member Roehl dissenting).

Shorelines (Goal 14)

1 Spokane Riverkeeper, The Lands Council, and Trout Unlimited v. Spokane County at
Washington State Departmenof Ecology,Case No. 1-3-0003c Spokane County chose not to
enlarge its Shoreline Master Program jurisdiction to include for buffers for -Gé&fgnated
Critical Areas that occur within shorelines of the state and chose not to include the entire ong
hundredyearfloodplain. Therefore, Critical Areas that occur within shorelines of the state,
together with their required buffers, are regulated pursuant to Glldopted Critical Areas
OrdinancesFinal Decision and Ordédecember 23, 203at 13-14.

902t 238Qa RSOA&aA2Yy (2 I LIWINRGS {LR1lFyS [/ 2d
requiring standards relating to vertical separation betweensite sewagedrainfields and the
groundwater table or equivalent design criteria or performance standards, in order to preven
water quality impacts that would result in a net loss of shoreline ecological functions, failed t
comply with the policies of the Shoreline Managememt And the Shoreline Maer Program
GuidelinesFinal Decision and Ord@pecember 23, 20)%t 48-50.

Shoreline Management Act

1 ConfederatedTribes and Bands of the Yakama Nation v. Yakima Cou@gse No. 10-0011
It is clear from both the statute [RCW 90.58.030(2)(d)] and the guidelines [WAR21040(3)]
that inclusion of larger portions of the floodplain in the SMP is discretiooarthe part of local
government ...Further, Petitioner has not adduced evidence in support of its argument that the
exclusion of large areas of flood plain from the SMP \ésl#ite "no net loss" standardlVithout
any legal authority requiring inclusiarf larger areas of floodplain in the SMP, and in the absence
of scientific evidence dictating such inclusion in the SMP, Petitioner caatisty its burden of
LINE ZFifeXBecision and Order (April 4, 204t 14

The burden is on the Yakama Nation to demonstrate the newly adopted SMP provisions [f
floodplain mining within the Yakima River basin as a conditional use] fail tauatidyg protect

the shorelinesBy merelyreferring to past impacts without coming forward with current scientific
evidence to demonstrate inadequate shoreline protections, Petitioner cannot satisfy its burde
of proof. Final Decision and Order (April 4, 204t121-22.

[In finding Yakima County failed to prepare a comprehensive Cumulative Impact Analysis th
evaluated, considered, and addressed reasonably foreseeable impacts, the Board stated] W|
173-26-186(8) clearly contemplates that the SMP consider impacts from pag O A 2 vy &
WAC 1726My c 0y 06 R0 LINP@PARS&a GKFG FylLfeaira 27
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Shoreline Management Aat Stardard of Review
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OANDdzyaidGlyoSa |FFSOUAYy3d GKS &aK2NBfAySasé

RSOSt2LIYSyGé¢ X GKS GSNXY aOdzydzOFr 50861+ &Y LK O d

the environment which results from the incremental impact of the action when added to other
LI &0 LINBaASYyGZ |yR NBI & 2Rhkl ®dcision gl Rifer 3Sil45201%)
at 2224,

[Petitioner alleged 10F 2 2 ( -sitefitsASt ¢ 0dzFFSNB 6SNBE Ayl RS
response the Board, relying on WAC 28201(3)(d) and 172-6-221(5) and science in the
Recordfound for Ecology and the Countftihal Decision and Order (April 4, 2041127-31.

John R. Pilcher and JRP Land, LLC v. City of Spokane and Washington State Departmen
Ecology,Case No. 1{1-0012 [Channel Migration Zones (CMZ)Petitioner asserted Ecology
justified a 200 foot buffer solely on the presence of the CMZ and preseegbeting sciencé.
The Department of Ecology made Findings of Fact that the proposed buffer is based on go
da0ASYyOSs YR dwlée RSGFIAfSR NBGASs 2F GKS
geomorphology confirmed the channel migration zamel supports the originally proposed [200
foot] buffer." [The Board found compliancéz]nal Decision and Order (March 22, 20dt1)3-15.

1 Confederated Tribes and Bands of the Yakama Nation v. Yakima Cp@atye No. 1:0-0011

T

In appeals concerning a Shoreline of Statewide Significance, the Legislature has: (1) narrowed
scope of GMHBeview by excluding Growth Management Act (GMA) internal consistency ang
State Environmental Policy Act (SEPA) as potential bases for compliance review, and
prescribed a high evidentiary standagdd©OS | NJ I YR O2y @Xy Oy D2 F G N

appeals concerning Shorelines, the GMHB has been delegated broader review authority that

includes GMA internal consistency and SEPA compli&nea Decision and Ordé&pri 4, 2011)
at 4.

John R. Pilcher and JRP Land, LLC v. City of Spokane and Washington State Departmen
Ecology, Case No. 14-0012 [In regards to Shorelines of Statewide Significance] RCW
90.58.190(2)(c) limits the spe of GMHB review by providing that the Board shall uphold the
decision by the Department of Ecology unless the Board, by clear and convincing eviden
RSGSNX¥AYSa GKIFIGO 902ft23eQa RSOAAAZ2Y Jaddthe y O
applicableguidelines Final Decision and Order (March 22, 204t17.

[Based on RCW 90.58.190(2)(c), the Board found several issues and/or parts of issues presel
by the petitioners outside of the scope of review granted by the SMA when the action is relate
to Shorelines of Statewide Significance; Board is precluded #&ytst from considering

noncompliance based on GMA internal consistency when issue concerns a Shoreline of Statewi

Significance]Einal Decision and Order (March 22, 204115, 1516.

Spokane Riverkeeper, The Lands Council, and Trout Unlimited v. Spokane County af
Washington State Department of EcologZase No. 1-3-0003c Where petitioners challenge

Uz
|

T d:

the
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particular SMP provisions that agplniformly to shorelines of the state, without differentiating
0SU6SSY {K2NBfAySa IyR {K2NBftAySa 2F {dGFrGd96A
based upon provisions of RCW 90.58.190(2)(c¢., the Board shall uphold the decision by
Ecd 23¢& dzyft Saa (GKS .2 NRX o0& OfSIFINIFYR O2y @AYy
is inconsistent with the policy of RCW 90.58.020 and the applicable guidélinekDecision and
Order (December 23, 201&8)4.

Shorelines of Statewide Significance

1 Confederated Tribes and Bands of the Yakama Nation v. Yakima Cp@atye No. 1:0-0011
[Citing provisions of WAC 128-251 ¢ Optimum Implementation] The Shoreline Management
Act calls for a higher level of effort in implementing its objectives on Sheeel Statewide
{ A 3y A T ReVdloghi@&t stahdards must be established that ensure the-teng protection
of ecological reources of Statewide importance, such as anadromous fish habitat, forage fis
spawning and rearing areas, and unique environments, and shall consider incremental and
cumulative impacts of permitted development and include provisions to ensure no netfloss g
shoreline ecosystems and ecosystente processegtinal Decision and Order (April 4, 204tl)
33.

=)

1 Futurewise v. Spokane CountZase No. 11-0006 [A] PFR is not required to contain such
SOARSYOS ONBIFNRAY3I LISGAGA2YSNRA adlFyRAy3§
permitted to come forward with evidence to demonstrate they satisfy one of the standing
requirements of the GMAEinal Decision and Order (Aig§17, 2010}t 7-8.

[Generally comments received after an announced deadline cannot be utilized to demonstrate
adFyRAY3 odzi adlyRAYy3 gl a fft26SR o0l AaSR 2Y
conflicting evidencefinal Decision and Order (Aig§17, 2010}t 8.

9 Concerned Friends of Ferry County and David L. Robinson v. Ferry CBasg/No. 11-0003
Comment letters provided reasonable notice to the County that there were concerns about the
designation and conservation of all three types of resource lands in Ferry County. Therefore,
t SGUAGAZ2YSNARAQ LI NODAOALI A2y 0 S Bsubkhredentes to/hd dzy G ¢
Board, and Petitioners had standin@rder on Motion for Summary Judgment (December 23,

2011)at 6.

Participation Standing

1 Confederated Tribes and Bands of the Yakama Nation v. Yakima Co@age No. 10-0011
wt 8 NOAOALI GA2Yy &adlyRAY3 A& olaSR 2y GKS dad
isstes must be reasonably relate@ihe issues Yakima County seeks dismissed are clearly relateld
to two fundamental aspects of the SM#the designation of the shoreline jurisdiction and the
heightened protection afforded shorelines of statede significance and fall within the scope
oftkS , F1lFYlF blFriAz2yQa 3ISYySNIfAI SR O2yOSNya |

Qx



http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3456
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3456
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3393
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3373
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3373
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3077
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3077

EasternwWashington Region: Digest of Decisions by Key Holdings

especially irthe context of surface miningrherefore, it cannot be said the County or Ecology
GSNE d4aRBERR o0& GKS | F1F Yl bl SNMR¢@iks SMPRIS et
consistent with and implement the goals, policies, and requirements of the SMA; as this appli¢
to each and every SMP adoption or amendméihalDecision and Order (April 4, 2051)7-8.

\1%4

Sate Environmental Policy Act (SEPA)
1 KCCet al v. Kittitas CountyCase No. 1-1-0001: In order to adopt a prexisting SEPA document,
an agency must follow three essential steps set forth in RCW 43.21C.034 and WAG1197

630: (1) determine prior action and the new action have similar elements that provide a basis for
comparing their environmental consequences such as timing, types of impacts, alternatives, pr

geography; (2)ake official action to adopt the prexisting SEPA document using the adoption
form substantially as in WAC 197-465; and (3) provide a copy of the adopted SEPA document
to accompany the current proposallsmitted to the decisioamaker.In this case, thee was no
evidence in the record Kittitas County complied with any of the three legadigcribed steps to
adop a preexisting SEPA documeithere was also no evidence in the record Kittitas County

made a Threshold Determination, and the DNS Threshold Determination contains no actual

information on environmental effectCorrected FDO (Partial) (June 13, 2@t 1.

Timeliness
1 Futurewise v. Douglas Countfase No. 10-0004 A PFR must be filed within 60 days after
publishing notice of adoption of the amendment, not within &ys after publishing notice of a
resolution that confirms or refers back in time to the actual amendment adopEoral Decision
and Order (Augus31, 2010kt 6.

1 Futurewise v. Spokane CountZase No. 10-0006 The question of whether a challenge has
been timely filed is jurisdictional. [Challenge to LAMIRD previously designated wasatirad.]
Final Decision and Order (August 17, 2GtA)2

1 Kittitas County Conservation, Ridge and Futurewise v. Kittitas Cou@gse No. 10-0013

Because the question posed in this appeal is whether the County failed to act to comply with the

RCW 36.70A.070(6)(b) requirements to adopt a concurrency ordinance, the appeal is timely. Tlhe

Board has jurisdiction under RCW 36.70A.290(a) to hear faituect appeals to determine
whether the County is in compliance with the GMA as it relates to the adoption of development
regulations.Final Decision and Order (June 6,1Gi 6.

1 Kittitas County Conservation, Ridge and Futurewise v. Kittitas Cou@gse No. 11-0014
w. 2INR RAaAaYA&daSR aNBOASG I yR NBOAASFhussnl £ f
County v. WWGMHBFIinal Decision and Order (June 3, 2@t B

Updates
1 Kittitas County Conservation, Ridge and Futurewise v. Kittitas Cou@iise No10-1-0014 In
Da! LI NXIIFyOSs (GKS GSNY a! LJIRFGSh NBFSNR G2

Growth Management Hearings Board Digest of
Decisions

42

Reviseduly 19

w


http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3393
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3081
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3372
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3372
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3373
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3394
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3392

Urban Growth AreagUGAS)
UGA Size

1 Brodeur/Futurewise, et al. v. Benton County, et,@ase No. 09-0010c [RCW 36.70A.110 and
36.70A.115] were amended in 2009 to clarify that GMA planning should be expanded beyond
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NEOAaASET AF YySSRSRXZ¢ GKSANI / 2YLINBKSyairogsS tf
36.70A.130(1) and the deadlines established by @A. The update process provides the
vehicle for bringing plans into compliance with recently enacted GMA requirements and for
recognizing changes in lamdage and populatiorkinal Decision and Order (June 3, 2@tH

land capacity for housing and employment growth to include land capacity for certain additiongl
specified categories of facilities such as comméiamal industrial facilities; however, the 2009
f SAAaAt L GABS | YSYRYSyda RAR y2i OKIy3aS GKS
based upon an OFM 2A@ear population projectionOrder Finding Continuing Néompliance
(Sepember24, 2010)t 4-5.

2 KATS GKS . 2FNR Aa&a YAYRTdA 2F GKS / AGeya R
FYR (GKS [/ 2dzyieQa RAAONBGAZY (2 YI grdvthftdsel f

|. '

D ¢

S

considerations do not trump the specific requirements of the GMA for UGA sizing, including RQW
36.70A.110(2) and RCW 36.70A.115. Furthermore, if the County approves a UGA enlargement

based only upon economic development opportunities, withcegard to the amount of land
actually needed to accommodate OFRivbjected urban growth, then such growth will be
uncontained and the fundamental GMA goal to reduce sprawl will be frustrateédder Finding
Continuing NorCompliance (Sepiber24, 2010)at 6.

Futurewise v. Benton CountyfCase No. 14-0003:[RCW 36.70A.1301 allows] more frequent

revisions to the UGA for certain cities east of the crest of the Cascade Mountain Range that meet

very specific requirements . [The Board found that the statute did not amend] the language in

other parts of the GlR g G K al yI ASYSyd ' O & & o ARe@K |

Decision and Order (October 15, 20a#9.

O QX

With regard to part (2)(b) of [RCW 36.70A.]1301, thishaddA 2y (2 GKS [/ 2dzy i Q

on land needed to serve its planned population growth but on a change in the amount of land

the City wants to have designated for industrial purpogésal Decisin and Order (October 15,
2014)at 9.

According to the [Washington Supreme Court] OFM population projections create a cap on UGA

expansion.24 RCW 36.70A.110(2) and .115 specify that UGA expansions to provide fpr

employment gowth and institutional or commercial uses are to be based on serving the planned
population growth Final Decisin and Order (October 15, 2071at)12.

In approving this GA application, the County did not comply with part (2)(d) of [RCW
36.70A.]1301 by not basing its action @walid development proposalhe Board notes that the
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Development Proposal and phased master plan submitted by the City to the County both appe
very limited, are not based on end ussgreements, and are incompletéinal Decision and @er
(October 15, 20149t 16.

The Board finds and concludes there is no evidandhe record to support theize of the UGA
expansion aredt is unclear whether 1,263 acres is too much land, too little land, or just the right
amount of land to match the OFM 3@ar urban growth projectiort KS / 2 dzy i & Q& |
RCWoc @1t n! ommn FyR w/2 ocdtn! dmmp YR g1t &
policies, by not basing its UGA expansbn planned population growtlinal Decisin and @der
(October 15, 20149t 26-27.

Urban Services
1 Neighborhood Alliance of Spokane County v. Spokane Cou@ise No. 14-0002: [Citing

Thurston County v. Cooper Point Associati®8 Wn. App. 429 (2001), the Board sthteban
governmental services may only be extended/expanded beyond a UGA if the following criter
are met]:

(1) Cities are the most appropriate providers of urban governmental services;

(2) It is generally not appropriate to extend or expand urgamernmental services into rural
areas;

(3) Limited occasions to extend or expand are allowed that are:

(4) Shown to be necessary to protect:

(a) basic public health and safety and

(b) the environment, but;

(5) Only when the urban governmental servicesfarancially supportable at rural densities;
and

(6) Only when extension or expansion does not allow urban developrRgral Decision and
Order (September 23, 2014915.
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Region 2: Western Washingtohable of Cases

1998 Cases
1 Whidbey Environmental Action Network (WEAN) and Island County Citizens' Growth
Management Coalition v. Island Count@ase No. 92-0023c
Case No0O62-n nmMH O gl a | OKIFffSy3asS (2 GKS [/ 2da-ieQa
nnHoO® ¢KS . 2FNRQa RSOAaAz2ya Ay 020K YIG(Si
I RRNBaaSR Id MHH 2y®d | LI mMpcI ¢do t asighsyyd 6

The compliance legislation considered in Case Ne2-0812c included a clause providing it
g2dd R 0S02YS STFFSOGAGS 2yt e dz2lry O2y Of dza A 2|y
did not prevail and the Board found Case No-28@012c noot and it was dismissedrder
Finding Continuing Noncompliance (Cas@@®23c)/Order of Dismissal (Case6012c) (July
17,2014)

Following the appeals, only a siagissue of the many raised in the 1998 case remained
unresolved. The parties stipulated the County remained out of compliance regarding the breadth
of critical area regulation exemptions applicable to rural lafti®Board? finding of compliance
was apaled and the Thurston County Superior Court held the actions of the County i
exempting existing agricultural uses that adopt management plans was clearly errofd®us
County then adopted an interim ordinance limiting the scope of the critical arealatgu
exemption. While the Board agreed that the substance of the compliance legislation would resylt
in compliance, the fact that it was an interim ordinance led to a finding of continuing non
compliance. Order Fading Continuing No&ompliance(May 1, 2015) The County then
permanently adopted the regulations and compliance was found and the case closget.
Finding Compliancecember 23, 2015)

—J

2000 and 2001 Cases
1 Protect the Peninsula's Future and Washington Environmental Council v. Clallam Cdlagg,

Nos. 002-0008 and 012-0020

Challenges of critical areas ordinances resultedindings of noncompliance and invalidity
determinations. Einal Decision and Order, December 19, 2@@Mnpliancérder/Final Decision
and Order(October 26, 2001 ! LJLJSFfa FyR (GKS fS3Aatl ddzNBQa
4dza LISYRSR 2dzZNAAaRAOGAZ2YAEAQ LIRESNA G2 FYSYR 2NJ
agricultural activities)delayed further Board action. In 2011 the legislature adopted the
Voluntary Stewardship Program and the matter then returned to the Board for further
O2yaARSNIYGA2Yyd ¢KS LINAYINE ljdzSadAz2y FT2N) G4KS
regulations metthe GMA requirement to protect critical areas in areas used for agricultural
activities.

Under the VSP, a county with similar agricultural activities, geography, and geology to one of fqur
named counties (including Clallam) may, under certain circumetradopt the development
regulations of one of those counties to satisfy the GMA requirement to praetedtcritical areas.
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In granting the motion to dismiss, the Board observed one of its roles in interpreting the GMA |s

to give effect to legislative tant and avoid unlikely or absurd results. The Board granted the
[ 2dzy 1@ Q& Y2GA2y (2 RAaAYA&aa o0lFaSR 2y (G(KS 7FI
2F F2dzNJ F OOSLIillotSsE GakrFS KIFNDB2NE NBEIdzZ F {
resulted in an absurd resul@rder on Motion to Dismiss (December 13, 2012)

PPF appealed and the Court of Appeals (No. 4®4BPreversed, remanding the matter to the
Board. The matter is now on settlement extensions.

2005 Cases
1 Futurewise v. Whatcom County and Gold Star Resorts, Inc., Intervebase No. 02-0013
coordinated with Governors Point Development Company, et al v. Whatcom Coudage No.
11-2-0010c
SeeCase No. 1:2-0010c

2006 Cases
1 Whidbey Environmental Action Network v. Island CounBase No. 02-0012c
Thiscas@ I & | OKIffSy3aS G2 (oK Gkerig dageliNd. FBO02GcZT el I
.21 NRQa yRSOCRAGEKA 2W1al ASNR 6 SNB | LILISHE SR ¢ KS
2y | LIIJP mMpcE o t PoR yyp O6HAnAnOI  RSOAXA&NA

Only a single issue of the many raised in the 1998 case remained unresolved and the part
stipulatedthe Countywas out of compliance regarding the breadth of critical area regulation

\v2)

exemptions applicable to rural lands. That issue was remanded. The compliance legislatipn

considered in Case No.@80012c included a clause providing it would become ¢iffeconly
dzLI2y O2y Of dzaAz2y 2F tyeé OKIfftSy3asSa Ay GKS
found Case No. 08-0012c moot, and it was dismissédrder FindingContinuing Noncompliance
(Case 98-0023c)/Order of Dismissal (Case6012c)July 17, 2014

2007 Cases
1 Advocates for Responsible Development and John Diehl v. Mason Colase No. 02-0006:

Petitioners challenged three Mason County ordinances, the third of which changed th
designation of a parcel of property from Long Term Commercial Forest to In Holding. In regar
that issue, the Board found the change in the Future Land Use Map condtidwtemprehensive
LX Iy FYSYRYSYy(Gs (Kdza &adzo2SOGAy3a Al G2 GKS
was found to have resultedkinal Decision and Ordgkuaust 20, 200YL Y it SNIZ Sy 2 NJ { K
Motion for Reconsideration was denie@rder Denying Interveno &8 a2 GA2Y F2 NJ
(September 10, 2007

The County was subsequently determined to be in complia@cger Finding Compliae¢April
25, 2008. TheMason County Superior Court affirmed the Board in Cause N&-0W884-9. Shaw
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CFrYAfe@ |LIWSEFESR ffSIAy3T I K-§ectizrezgné and thus ks O
. 2FNR fFO1SR 2dz2NARARAOGAZ2Y O5ASKE Ffaz || LI
determination on jurisdiction157 Wn. App. 364236 P.3d®75. Review was denied,71 Wn.2d
1008 (2011).

Dry Creek Coalition and Futurewise v. Clallam Cou@gse No. 0-2-0018c
[The Court of Appeals remanded and directed the Board to ascertain whether or not the Staf
provided sufficient funding for a 2002 GMA amendment requiring inclusion of parks an(
NEONBFGAZ2Y Ay 2dzNAARAOGAZ2YyaQ Ondibdivias & condlitiod A
LINSOSRSy G G2 GKS /2dzyieQa O2YLIX Al YOS sAGK
County had included parks and recreation in its CFP prior to the 2002 amendment of R(
36.70A.070(2) and, furthermore, there was no evidentehie record that state funds were
appropriated and distributed to the County during the applicable time period for the specifig
LJzN1J2 &S 2F FRRAYy3I LI NJ a | yR NBONBdteihaion orf | G
RemandDecember 15, 2031The Case was dismissed by Order dated June 1, g0fstiant to

0KS . 2FNRQa 5SUSNXYAYLIUGA2Y 2y wSYIFIYR FYyR fI

Karpinski, Clark County Natural Resourcasuncil and Futurewise v. Clark CourBgse No. 07
2-0027

¢CKS tSOUAGAZ2YSNAE 2 NR3IAY | -desighatiad fof 10 tréay & SdRignatéd|:
agricultural natural resource lands, consisting of 4,351 acres, and the addition of that acreage
urban gowth areas.The dedesignation decision occurred less than three years after the most
recent designation of those areas. The Board foundldgsignation of 11 of the areas failed to
comply with the GMA as they were not characterized by urban grorEiO(May 14, 2008and
AFDQJune 3, 2008

The Clark County Superior Court affirmed intpard reversed in part. The Court of Appeals
remanded three of the 11 areas found noompliant and affirmed as to the others. 161 Wn.
App. 204(2011) The Washington Supreme Court granted review in part, addressing only an is
involving the Court of Appéad Q O2Yy &aARSNI GA2y 2F GKS @It A
while a challenge was pending before the Board and vacated that portion of the Court of Appes
decision. 177 Wn.2d 136(2013)

The matter was remanded to the Board to reconsider itsigien regarding one area as it had
failed to document full consideration of the WAC factors under the third prong of the Lewis
County test: whether land has lobgrm commercial significanc&@he Board was also directed to
reconsider two other areas in ragds to whether or not they were characterized by urban
growth.

The Board concluded the Court of Appeals had decided the question of whether the two areas

were characterized by urban growth and reversed its earlier decision. The Board concluded t
other area had longerm commercial significance for agricultural pradion following review of
all WAC factors, and continued a previous determination of invalifiibhal Decision and Order

\v2)
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on RemandMarch 11, 2014 The County achieved owpliance by redesignating the area as
ALLTCS and the case was clo§eder Finding Compliance [Area WB] (September 4, 2014)

Key HoldingsAgricultural LandDeference

Olympia Stewardship Foundation and Citizens Protecting Critical Areas, et al. v. Jefferso
County, Case No. 02-0029c

Jefferson County elected to include CMZs r@scal areas within the category of Geologically
Hazardous Areas due to their erosive character and the need to protect structures from futur
RFEFYlF3Sd ¢KS NBIdzZ FGA2ya NBIdzA NER LINE LISINIG § ¢

channel migrag y széé F2N) FAQS [/ 2dzy & -NR&IS NEaLE KB

\v2)
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L2NIAZ2yda 2F GKS NAGSNBU OKFyySta GKIT thNEF

Ad&dzSa 6SNB SAGKSNI I ol yR2y S FouferslJCNzs,antpbpedy R
2 6y QinkiisQ

The Board concluded its jurisdiction was limited twiesv of those provisions of theegulations

applicable outside the jurisdictional boundaries of the Shoreline Management Act. It upheld th
| 2 dzy G & Q& n &t GNAZE ak\ritidallaeas. The regulations were remanded due the adopte
time period for designation of high risk CMZs and a blanket vegetation removal prohiBiliah
(Novemberl9, 2008. Thereafter, the County came into complian€rder on Complianc@uly

20, 2009.

h{C FLIWSIFfSR YR G(GKS . 266 Wi Qup. 1RJHBA EtAApy. 2042). &
Review was denied ®lympic Stewardship Found. v. W. Wash. Growth Mbi@arings Bd 174
Wn.2d 100qWash., June 6, 2012)

Irondale Community Action Neighbors Jefferson CountyCase No. 02-0012

Petitioners challenged comprehensive plan and development regulations asserting they resulte

in oversized UGAs. The Board held it had the authority to apply the equitable doctrines of rg
judicata and collateralstoppel and applied res judicata in dissiigy the Petitiondr Review in
its entirety. Order on Motions to Striké&November 5, 2009

¢CKS . 2FNRQa RSOAAAZ2Y ¢ a orBaleAONdy.SABtioNoNRighbioks .
W. Wash. Growth Mgmt. Hearings Bd63 Wn. App. 51Review was deniedrondale Cmty.
Action Neighbors v. W. Wash. Growth Mgmt. Hearings B@® Wn.2d 1014, 27P.3d 246

Dennis Hadaller v. Lewis Couni@ase No. 02-0017

CKS tSUOAGA2YSNI OKIffSyaSR [SéAra [/ 2dzyieQa
earlier case (No. 08-0004c). In that matter, the Board ruled Hadaller failed to meet his burden
of proof to establish the designation was erroneous. In the 2009 case, Hadaller asserted t
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2010 Cases
1 Caitac, et alv. Whatcom CountyCase No. 12-0009¢?

Western Washington Region: Digest of Decisions by Key Holding

County erred by retaining the agricultural designation on his lands, arguing the new recor
supported dedesignation. The Board dismissed as the challenge waseiyti The designation
decision had been made in 2007 and the County was under no obligation to reisitlér on
IS6Aa [/ 2dzyG8 Q& (Jarany22 ¢00di 2 5AaYAada

¢tKS ¢KdzZNRG2Y [/ 2dzyGeé& {dzLISNRA2NJ / 2dz2NI F FFANXYS

an unpublished opinion, affirmed the Superior Coutadallerv. W. Wash. Growth Mgmt.
Hearings Bd 2012 Wash. App. LEXIS 1096

¢KS OFrasS 2NRAIAYlIife Ay@d2f SR ydzYSNRdza LI NI
growth area designations. In 2010 through 2011, due to settlement agreements, the Board issu
orders dismissing severphrties. The remaining parties challenged the removal of properties
FNRY . StftAYyIECHYRAAY D! §KS8B I AumérdadlBOldgy edNddsioS N.
2NRSNB 6SNB INIYGSR® ¢KS YIGGSNI gla GKSy &
ddnai NBGdzNYy GKS LINBPLISNIASa (2 GKS /AdGeqa |
by the County and the City of Bellingham in which they argued the issues were moot, failed
state claims upon which the Board could grant relief, and/or were unstipple as a matter of
law. The Board found that some of the issues were beyond its jurisdiction and others were mo
due to the fact the County had adopted a 2016 Comprehensive Plan based on ne
population/employment estimates and a new analysisder on Dispositive Motion (October 21,
2016)Appeals were filed and ultimately the Petitioners withdrew the appeal and the matter wag
dismissed. Court of Appeals Cause No. 8320 June 6, 2019

Eugene Butler and Richard Battin v. Lewis Couftgse No. 12-0010
t SUAGA2YSNAE OKIFfftSYyaSR GKS [/ 2dzyieQa | OQUAzy
the location of a large, regional auction facility. Petitioners atjthe type, size and scale of the
proposed facility would not be compatible with the rural character of Lewis County, constituted
urban growth and should have been considered using the Major Industrial Development proceg
CKS . 2FNR O2y OX 2ZRISR Q2 XFNISEI NBSHY Rdza & NR | §
O2dzZ R 06S O2YLI G0A0tS SAGK [SoArAa [/ 2dzy&Qa NJ
use of the MID process was optioneDO(July 22, 2010

Key HoldingsLAMIRDsMajor Industrial DevelopmentRRural Character

Skagit D06, LLC v. City of Mount Vern@ase No. 112-0011
Ly F OKFftSy3asS G2 GKS /A0de 2F az2dzyd SNy

\v2)

S.
dza
zNJ

2y

Comprehensive Plan and Development Regulations to require annexation before the City extends

12 Case No. 12-0009c is the consolidatioof Case Nos. 2-0001, 162-0002, 162-0003, 162-0004, 162-0005, 162-
0006, 162-0007, 102-0008 and 1€2-0009
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sewer service rad adopting several annexation policies, the Board found these amendments
neither created a moratorium on development, nor otherwise violated the GMA.

The Board decision was affirmed by unpublished opinion in Skagit D06, LLC v. Growth Mgmt.

Hearings Bd2012 Wash. App. LEXIS 2245 (Wash. Ct. App..2012)

Key HoldingsMoratoria, Housing Element (Goal,/conomic Development (Goal, Property
Rights Element (Goal,&)rban Services (Extension outside UGA)

Friends of the San Juans v. San Juan Co@dge No. 12-0012

The primary issue was whethdr § Wdz y / 2dzy 1@ Qa RS@St 2LIYSy i
permit Essential Public Facilities (EPFs) was cgntivathe Growth Management Acgan Juan
County argued its threstep process for updating the comprehensive plan, shoreline master
program and development regulations for essential public facilities ensured that ak there

in compliance with GMAt KS . 21 NR O2y Of dzZRSR (KS / 2dzyieQ
areas or natural resource lands, did not provide sufficient criteriasite EPFs, and was
inconsistent with tle County comprehensive planastly, the Board set a precedent by
invalidating sections of the Ordinance even though Petitioners did not seek invatidattheir
issue statement=DO(Oct. 12, 201D

hy O2YLX ALyOSs GKS [/ 2dzyteQa fS3aratlriarzy Of
plan and imposed limitations on siting Essential Public Facilitisdation to critical areaslhe
Board found compliance and closed the ca3eder Finding Complian€éuly 19, 2011

Key Holdings:Essetial Public FacilitiesCritical AreasInvalidity, Goal § Goal 10 Natural
Resource Landgvidence

The Port of Shelton v. City of Sheltat,al., Case No. 12-0013

¢CKS t2NIX 2LISNFG2N 2F | 3Sy SNJI hensivelan ansl Rayid |
Use Map amendments which potentially authorized residential development in the vicinity of the
airfield would be incompatible with continuing airport operationghe Board concluded, based
on the Record before it, the proposed residi@h use would result in incompatibility sa
envisioned by RCW 36.70.54he Board further found incompatible uses by their very nature
have the propensity to adversely impact EPFs by interfering with their continued operation
future expansion or improveant. Internal comprehensive plan inconsistencies were also found
andthe Board imposed invalidit}DO(Oct. 27, 201D

AN

Thereafter, a Board majority found the City iid A f SR (G2 | OKAS@S 02 YU A

compliance action was based on a fundamentallyfedént approach to determining
compatibility with the airport. The majority found the City was obligated to engage in further
consultation with WSDOT and tl#ort in accordance with RCW 36.70.5€bmpliance Order
(July 13, 2011 ¢ KS . 2F NRQ& [/ 2YLIX Al yOS RSOAAAZ2Y 4l &
Order of Dismissal wastered. Order of DismisséMay 30, 2012



http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3085
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3730
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3086
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3089
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3089
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3040

Western Washington Region: Digest of Decisions by Key Holding

\v2)

Key HoldingsAirports, Amicus CurigePublic Participation

1 David Stalheim, et alv. Whatcom CountyCase No. 12-0016¢3
t SGAGA2YSNE OKIffSyaSR 2KIFiG02Y [ 2dzyieqQa | R:
extending the Ferndale and Bir8ay UrbarGrowth Areas (UGAS)he Board foundh sizing the
CSNYRFES ! D! GKS [/ 2dzyieé AYLINRBLISNI & NBfASR
OANDdzyaidGlyOSaéeé¢d ¢KS YN]SO adziixe FIFOd2NI
OANDdzyaidl yOSa¢ s-esiviata oiztesidentia lankl yleeds gnd an@eed UGA.
Whatcom County failed to be guided by RCW 36.70A.020(1) and (12) as it approved the Ferndale
UGA in the absence of adopted fire and sewer plans. The absence of capital facilities plans [for
fire and wastewater were found to be a violation of RCW 36.70A.110(3) as there were nat
GF RSIjdzr S SEA&AGAY3 LlzotAO FLOAtAGE YR aSNDA
created an inconsistency between the UGA Reserve Criteria (Adequate Puldlteesand
Services) and the Comprehensive Plan map, in violation of RCW 36.70A.070 (preamble) and,|the
absence of adequate capital facilities plans for fire and wastewater resulted in a violation of RCW
36.70A.070(3).

The County amended it€omprehensive Plan to reduce the size of the Ferndale UGA and
adjusted its fire and sewer provisions its capital facilities plariThe Board found the County
addressed the areas of narompliance found in its April 11, 201EDO and closed the case.
Order Finding Complian¢®ctober 6, 201}

Key Holdingstrban Growth Areas (UGAS}ate Environmental Poliéyct (SEPAYrban Services

1 City of Oak Harbor v. Island Counf@ase No. 12-0017
t SGAGA2YSNI /AG@ 2F hl1 1 NDP2NJ OKIFfftSyasSR Uat
a twenty-year population forecastThe County conceded it had not met a September 28, 2008
deadline to complete this work and the Board issued an order findingooampliance under RCW
36.70A.1300rder Fiding NorComplianceFailure to ActDecember 20, 2030The County then
achieved compliance when it adopted two ordinances completing the 2005 coudty
population projection and UGA boundary revie@rder Fiding Compliancé&ailure to Ac{July
12,201).{ dz0 4 SljdzSy Gt &> (GKS /AdGeé FA{SR adzmaidlyijiro
Case No. 1:2-0005.

Y-

1 Weyerhaeuser Company, et al v. Thurston Cou@gse No. 12-0020¢4
vdzr NNB YR YAYAYy3a &AA0GS 26ySNER OKIffSyasSR /
designation criteria. Addressing both designation and conservation of mineral resource lands,
including the appropriate time to apply newly adopted designatioiteria, the Board found
noncompliance in several respects and remand&tended Final Decision and Ordésne 17,

13 Case No. 12-0016c is the consolidation of Case Nos24@14, 162-0015 and 1&2-0016
14 Case No. 12-0020c is the consolidation of Gablos. 1e2-0018, 162-0019 and 1&2-0020c
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2011). The Board then found the County had achieved compliance with RCW 36.70A.172 throu
its inclusion of Best Available Science but had failed to achieve compliance with RG
36.70A.170(1) and (2) as its adopted criteria: 1.) precluded dual designation sff flmmds and
mineral resource lands of loigrm commercial significance without first determining whether
they were incompatible and without ascertaining which of the incompatible natural resource
lands had the greater lontgrm commercial significancend; 2.)precluded dual designation of
mineral resource lands of loigrm commercial gjnificance and critical areaSompliance Order
(July 17, 2012 0On compliance, th€ounty allowed the caesignation of forest lands and mineral
resource lands and critical areas and mineral resource lands, addressing potentially incompatil
or inappropriate uses through development regulations. The case was closatpbliance Order
(March 15, 2013)

Key Holdings:Critical AreasInternal Consistency Invalidity, Jurisdiction Mineral Resource
LandsNatural Resource Land3roperty RightsPublic Participatin, Minimum Guidelines

Futurewise v. Pacific Countase No. 142-0021

Cdzi dzZNB s A &S OKI f f Sy DBdcomprebendive plan Ardedadyhénts Brguing the2
update failed to include and properly designate and conserve agricultural lands ofelong
commercial significance; properly size urban growth areas; and properly designate LAMIRDSs.
Board found there wa .enough vacant, buildable land within the municipal boundaries of each of
the cities to accommodate future growtfiEDO(June 22, 201)1 The County was sskquently
found in complianceCompliance OrdgAugust 8, 201P The Board was affirmed in a Court of
Appeals Division Il unpublished opinion issued December 10, ZQii3rewise v. Gnath
Management Hearings Board, €lt,@Docket Number: 43643, 2013 Wash. App. LEXIS 2802.

Key HoldingsAmendment Urban Growth Areas (UGAB)arket Factor

2011 Cases
1 David Stalheim v. Whatcom Count¢ase No. 1-2-0001

Petitioner challenged a Whatcom County ordinance establishingraa@mth interim, onetime
extension for land use development permits theduld otherwise expire. The County challenged
GKS . 21 NRQ& 2dzNR & Roked Onk ay befor thel HOSThe2BNaRIAMgId: ityhanl S
jurisdiction based on five Supreme Court criteria, the Ordinance failed to be guided by Goal
(environment), fded to protect critical areas and the environmental review of the proposal did

\v2)

=4

e

LJd

The

not incorporate SEPA. The Board found inconsistency between the comprehensive plan and

development regulations and remanded the matter to the County. A determination ofdityali
was entered EDO(Aug 2, 201.

Upon compliance, the Board determined the County addressed the findings of nohano®
and the case was closébmpliance Ordddune 21, 2012 Petitioner moved for reconsideration
alleging the County failed to consider BAS or other regulations adsmee the permits were
issued.Petitioner claimed permits extended by the County were stitl@f compliance with the
GMA. The Board denied the motion finding it could not require the County to conduct BAS
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threshold determinations or apply other more recent development regulations xpired
permits, or those set to expird.he Board expressed serious concerns about the County's action
to extend permits, but remedies for those permits were not availablaéoBoard Order Denying
Motion for Reconsiderain (July 17, 201p

Key HoldingsEnvironment(Goal 10) Internal Consistengyinvalidity, Jurisdiction Moratoria,
Public ParticipationSEPAPermits

C. DearMartin v. Whatcom CountyCase No. 1-P-0002

Petitioner challenged Whata6 / 2 dzy i@ Q& NBT 2y S 2F | LILINBEA Y

Unit per 10 Acres) to RBRural One Unit per 5 Acres). Petitioner alleged the rezdaded to
protect agricultural land of long term commercial significance; were inconsistent with the
[ 2dzy 18 Q& [/ 2YLINBKSYaaA@dsS tfl yT ddtheAMAn&iRioldtddizo
SEPAThe Board upheld the rezones, determining that thez@be was notdemonstrated to
impair ALLTCShe Board likewise failed to find public peipation or SEPA violationdowever,

the Board found the rezones were inconsistent with County Plan Poliéyw#i{ch indicated the

| 2dzy i@ &K2dz R -lduhdked yedr fldodpMifs toAlofnte@sify3and uses such as
2LISyYy aLl O0S O2 NNEBRBINE22 201 | INK Odzf (i dzNB d¢

Upon compliance, the County amended its Comprehangilan by rezoning approximately 98
floodplain acres from R5A &10A.The Board found the County aompliance and closed the
case . Order Finding Complian¢Becember 2220117).

Key HoldingsAgricultural Lands€External ConsistengiMootness PublicParticipation SEPA

\v2)

UJ

A C

Ronald N. Nilson, Friends of Mineral Lake, Roberta Church and Eugene Butler v. Lewis County,

Case No. 1:2-0003

Petitioners challenged comprehensive plan and development regulation amendments rezonir
RCW36.70A.170 designated natural resource forest land from a classification/designation ¢
Forest Lands of Long Term Commercial Significance (1du/80 acres) to one of Forest Lands of L
Importance (1 du/20 acres). The Board found the County action resmiteldn and zoning map
inconsistencies as similarly situated properties were classified and designated differentl
Invalidity was deniedkinal Decision and Ord&kugust 31, 201)1

g
f

local

wSaLRyYyRSYld YR LYGSNBSy2NRa Y iderDgnhing MofloNs NIb O

for ReconsideratiofOctober 3, 20111 The Thurston County Sepor Court upheld the Board
following which the County took action to adopt separate comprehensive plan and zoning map,
action which it argued addressed noncompliance. The Board disagreed, finding the County
continuing noncompliance due to a failurétbe zoning designations to be consistent with and
to implement the comprehensive plarCompliance OrdefSeptember 6, 20)2The FDO and
Compliance Order include extensidiscussion of the classification and designation of natural
resource landsThe County rescinded the challenged Resolution and Ordinance and the mattg
was dismissedOrder FindingCompliance and Dismissing Cé&pril 25, 201R
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Key HoldingsinconsistencyNatural Resource LandSettlement

City of Oak Harbor v. Island Countgase No. 1-P-0004

Petitioner challenged timing of comprehensive plan amendments and consistency between sup

areaplans and comprehensive plaridie Countyargued the issuewere not ripe for review and

moved to dismis® ¢ KS . 21 NR AyAuUAlLffte O2yaARSNBR ¢
LINS Of dzZRS adz aSljdzSy i 2dzZNAaRAOGAZ2Y 2@0SNJ GKS
future petitions challenging the substance of the ordinance. The Board found the &6uat
preliminary action was merely a step toward completing work to design an urban area i

Southern Whidbey Island. It concluded the challenge was premature and dismissed the ca$

Order Granting Motion to Dismigduly 8, 201)at 5-6.

Key Hotling: SubArea Plans

City of Oak Harbor v. Island Countgase No. 1-P-0005

t SGAGA2YSNI / AG@ 2F hl | BbrheNdnenhito@dplldtidn Pryjetiors L
and urban growth area boundarieS'he Board concluded the City failed to demonstrate the
| 2dzy i@ Qa | OGAz2y 6SNB Of SI NI & FBANNPe &8 Bexisidn y
(December 12, 20310 I 1T | F NP 2NJ | LIJISI £ SR GKS . 21 NRQ&
March 22, 2012. (Court No. 22000325) On June 21, 2013Thurston Superior Court affirmed
0KS . 2FNRQa 5 SodDedissoNanai@rder. H 1 M M

Key HoldingsComprehensive PlanpBublic ParticipationJrban Growth Areas (UGAS)

City of Bellingham v. Whatcom Count§ase No. 1-P-0006

Bellingham requested the Board dismiss their appea settlement agreement between @nd
Respondent Whatom County had been satisfiethe Board dismissed the cas&der Grantig
Motion to Voluntarily Dismis§une 15, 2012

Governors Point Development Company, et al Whatcom CountyCase No. 1:2-0010g*°
coordinated with Futurewise v. Whatcom County and Gold Star Resorts, Inc., Intervebase

No. 052-0013

The County adopted Comprehensive Plan and development regulation amendments pertainif
to Limited Areas of More Intensive Rural Developm@@tMIRDs) and rural development.

The Board found that in revising its rural element, the County failed to include adequats
measures within the Rural Element to protect rural character, its development regulations fo
LAMIRDs failed to provide that the wldopment permitted in LAMIRDs would be based on the
existing area or existing use as of July 1, 188@d those provi®ns were found to be invalid.

15 Case No. 1-2-0010c is the consolidation of Case Nos24007, 112-0008, 112-0009 and 112-0010. Case No. &%
0013 is coordinated with this case.
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Some of the LAMIRDs were oversized or improperly established adjacent to a UGA and they w|
found to beinvalid.

The Board found the Countgreated an inconsistency between the rural area population
Ffft20FGA2y +Et26SR 06& (GUKS /2dzyieQa RS@St 2
the Comprehensive Plan, the County failed to properly coordinatie the City of Bellingham
and other service providers with respect to water service and fire protection services required i
the newrural land use provisions, arwkrtain provisions were inconsistent withater quality
protections forthe Lake Whatcom Warshed.Final Decision and Order (January 9, 2012)

Key Holdings:Rural CharacterLAMIRDsRural Densies Rural ElementInterjurisdictional
Qoordination, Comprehensive PlaBurden of ProgfJurisdiction

On January 4, 2013, the Board issued an order finding partial compliance but finding continui
non-compliance and imposing invalidity on sevetalelopment regulations and comprehensive
plan policies concerning LAMIRDs and measto protect rural characteBecause Petitioners
had filed a new challenge to the compliance action (Ordinance -B322 concerning measures

to protect surface and grolR g I G SNJ NB a2 dzNDOSaz (GKS . 21 NR KS
measures to protect rural water resources to Case Ne2-0P13.Compliance Order and Order
Follawving Renand on Issue of LAMIR@&nuary 4, 2013

Key HoldingsRural Elementinnovative Techniques (ClusterinpAMIRDSL egislative Findings

\v2)

ere

LJY

Yy

{ SOSNI f LI NIGASAE FAf SR I LILISdmpléance2CrderiakdShe Be@atd NJR Q

issued a Certificate ofppealability for direct reviewCertificate of AppealabilityMarch 15,
2013. LY Yy dzyLddzof AAaKSR 2LIAYA2YyS (GKS [/ 2dzNI 2
compliance on rural populatiorHirst v. GMHB, 2014 Washpp. LEXIS 1675 (JB%; 2014).

Key HoldingsCertificate of Appealability

On November 8, 2013, partial compliance was found but certain LAMIRD developme
regulations and specific LAMIRD boundaries remainedaoonpliant. The Board granted a stay
of the compliance schedule pending court appeé&sder Finding Continuing Nammpliance,
Extending Invalidity, and Granting StayGidmpliance Scheduldovember 82013.

On January 23, 2014, the Board found compliance on all but one issue: reliactestering as
a measire to protect rural characterOrder Grating Motion for Reconsideratio@anuary 23,
2014); Order Finding Compliance and NGompliance, As Amended on Reconsiderdfianuary
23, 2014. The County amended its regulationsdathe Board found complianc@rder Finding
CompliancéMay 14, 2014

Key HoldingsBurden of Progflnnovative Technigues (Clusterinfyjvalidity
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1 John Peranzi, Vallie Jo Fry and Tony and Isobel Cairone v. City of Oly@as@& No. 1-P-0011

2012 Cases
1 Futurewise and City of Bellingham v. Whatcom County and Caitac USA Corp, Intenicass,

Western Washington Region: Digest of Decisions by Key Holding
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O2YyRAGAZ2YIf dzaS 2y LINBLISNI & ¢ A (Khg BoarKfGund A
allowance of the homeless encampment in an industrial district was not consistent with an
failed to implementthe comprehensive plarEDO(May 4, 2012. During the compliance period
Petitioners asserteRCW 36.70A.130(2) precluded the City from amending its Comprehensiv
Plan to attain compliance as they hadly challenged the adopted development regulatiofise
City requestedlarification from the BoardOrder on Motion for Clarificatiofune 21, 2012
On compliance theCity amended the Comprehensive Plan thus eliminating the development
regulation inconsistency and failure tomplement. The case was closedompliance Order
(November 162012)

Key HoldingCompliance

No. 122-0003¢*

The Board issued an order extending the case for settlerparmoses.Therafter, the parties
stipulated to an order of dismissaind the Board dismissed and closed the ca®eder of
Dismissal (March 11, 2013)

Alvin Alexanderson, Dragonslayer, Inc. and Michels Development, LLC v. City of La Cester,
No. 122-0004

Petitioners challenged a City Resolution authorizing extension of sewer service to property (
which the Cowlitz Indian Tribe proposed to buildasioo resort, recreational vehicle park and
other tribal facilities on 150 acres approved by the United States Department of Interior to b¢
taken into trust on behalf of the Tribe for reservation purposes. The Board addressed
jurisdictional challenge, &ming the issue as follows: Whether the Resolutias the effect of

' YSYRAY3 (GKS /AGeQa / 2YLINBKSyY aAi dSFheBdatdjound y F
the analysis of the Court llexandersow. Clark Couny mMmop 2y @ ! LJJ®P pamMZ
finding that it had jurisdiction as the Resolution constitutedlex facto Comprehensive Plan
amendment.Orderon Dispositive MotioriMay 4, 2019. The Board subsequently dismissed the
matter. Orderof Dismissal on Stipulatiqduly 9, 201P

Key HoldingComprehensive Plan

Haggen,Inc. and Briar Development Company, LLP v. City of Fern@aise No. 1:22-0006c17
SeeCase No. 1:2-0010c

16 Case No. 1:2-0003c is the consolidation of Case Nos2102c (previously consolidated with-220001) and 12-
0003.

17 Case No. 1:2-0006¢ was the consolidation of Case Nos24®05 and 12-0006.
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/| 2y ONBGS b2NR2SaG | YR n gase/No. 1RPO07 @b 2 KI (102 Y
t SGAGA2YSNE OKI fdefaf & Sdquesie® Somprepatsivé pl@niand zoning
' YSYRYSyiGa 6KAOK g2dzZ R Ay Of dzRS t SGUAUGA2Y SNE
the County failed to follow its comprehensive plan criteria and process for a MRL designatid
change. The Boar@fdzy R Y SAUGKSNI §KS Da! y2NJ 0KS / 2dzy{
it to designate mineral resource lands during an annual plan updatal Decision and Order
(Sepember 25, 2012)

An appeal was filed in October, 2012 with the Thurston County Superior Court. The Board

declined to issue a Certificate of Appealabil@yder on Requegor Certificate for Appealability
(December 13, 20128 KS . 21 NRQa C5h g a4 -20RFA.NIeTBurt bfy
Appeals, Cause No. 45583l, affirmed the Board finding the comprehensive plan did not
require the County to designate the propgrt issue as MRL and thus the decision of the County
did not violate RCW 36.70A.1Review denied, Washington Supreme Court Cause No. 91,378
July 8, 2015.

Key HoldingAmendment

Sawarne Lumber Company, Ltd. anerfdale Town Center, LLC v. City of Ferndakse No. 12
2-0009¢8
See Case No. 20010c

Sawarne Lumber Company, Ltd. and Ferndale Town Center, LLC v. City of Febadal&|o. 12
2-0010¢°

Petitioners Sawarne Lumber Company and Ferndale TGenter challenged the City of
CSNYRIFfSQa FTR2LIWGA2Y 2F hNRAYIlIyOSa mMcdhoI MT
participation requirements, EPA, and GMA procedural flawBhe case was eamded for
settlement purposesOn October 8, 201,3he Parties stipulated to dismiss the case and the
Board closed the case on October 10, 2Qk8er of Dismissal (October 10, 2013)

Thurston County Farm Bureau v. Thurston Cgu@ase No. 1:22-0011

Petitioner challenged a County enactment arguing it constituted regulation of existing and/o
new agricultural activities in violation of the Voluntary Stewardship Progr&oilowing
numerous extensions a settlement was reached and the parties stipulated to dismissat. of
Dismisal(March 3, 2014)

Governors Point Development Companyiple R. Residential Construction, Inc., and The Sahlin
Family v. Whatcom CountyGase No. 1:2-0012

18 Case No. 1:2-0009c was the consolidation of Case Nos24®06¢, 122-0008, and 12-0009.

19 Case No. 1:2-0010c is the final consolidation of Case Nos24®06¢c, 122-0009¢, and 122-0010.
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\v2)

The parties stipulated talismissl and he case waglosed Order of Dsmissal (December 7,

2012)

1 Eric Hirst, Laura Leigh Brakke, Wendy Harris, David Stalheim, and Futurewise v. Whatcom
County,Case No. 12-0013
In deciding a challenge to Whatcom County Ordinance No.-2822the Board found the County
Comprehensive PlaRural Element did not include the measures needed to protect the rural
character by ensuring patterns of land use and development consistent with protection of surfage
water and groundwater resources as required by RCW 36.70A.070(5)(c)(v), RCW 36.75A.030(1
RCW 36.70A.020(10) and RCW 36.70A.070(1). The Board ruled Petitioners did not succesgfully
argue inconsistencies between the Comprehensive Plan Rural Blesinel Transportation
Element.Final Decision and Order (June 7, 20TBgreafter, the Board found Whatcom County
in continuing norcompliance. Compliance OrderJanuary 10, 20)4 Second Order on
CompliancgApril 15, 2014 The Board issued a Certificate of Appealability in the interest of
definitive resolution of the water resource protection issués the case.Certificate of
Appealability(June 26, 2014

The Court of Appeals reversefihding the Board used improper procedure and faulty legal
analysis.

TheCourt of Appeals decision was reversed in part by the Washington State Supreme Court which
held the County's comprehensive plan did not ensure an adequate water supply before granting
building permits or subdivision applications. The case was remandée t8dard Whatcom Cty.
v. W. Wash. Growth Mgmt. Hr'gs Bd86 Wash. 2d 648, 381 P.3d 1 (20T6)e matter is on
compliance.

Key Holdings:Rural ElementRural Characteiater, Invalidity, Certificate of Appealability

91 David Carlsen v. City of Bellingha@ase No. 12-0014
Petitioner Carlsen challengedtS / A& 2F . Sttt Ay3IKIYQa | R2LIIA 2
and Urban Village Plan on grounds that it was inconsistent with the City comprehensive land use
plan, capital facilities and transportation plans aid not meet several GMA goaRetitioner
argued the City was responsible for providswficient parking facilitiesThe Board found that
publiclyfinanced parking facilities are not a GMA requirement and the City had analyzed and
addressed transportatiomnd parking needs in Fairhav. The City adopted a new plan and
development regulations to meet the needs of a growing papah and parking demands$heir
action included adopting progressive transportation demand management policies, requiring the
private sector to provide parkingnd allowing infilling for urban residential and commiet
ventures within Fairhaverthe Board did not find the City was not guided by GMA goals nor did
it find inconsistency violationg.he case is closed and dismisdeidal Decision and Order (April

10, 2013)

Key HoldingCapital Facilities
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Allen Richard Curtis and Michael Whitney v. City of Raymddase No. 1:2-0015
Peh GA2YSNE OKIFIffSyaSR ' YSYRYSyida (2 wlkeayz2yih

development regulations, alleged SEPA violations and a failure of the City to adopt a pubji

participation plan under RCW 36.70A.140. The City repealed the challengatments and
issues related to the amendments were dismisgeethearing Order, Order Granting Settlement
Extension and Order of Dismissal (December 28, 20t&)City dmowledged it had not adopted

a public participation plan and the parties stipulated to a stay. The City then adopted thg
participation plan and the matter was dismiss@uder of Dismissal on Stipulation (April 9, 2013)

Whidbey Environmental Action Network v. Island CounBgse No. 1:2-0016

The Petitioners alleged the County had failed to review and update its comprehensive plan a
development regulations for fish and wildlife habitat conservation critical areas. The Count
stipulated to noncompliance and the Board remanded the matt€rder on Stipulation of
NoncompliancéJanuary 25, 2013Following adoption by the County of its FWHCA critical area
update, the Board found compliance and the case was cld3etkr Finding Complian¢®ctober

24, 2014)

2013 Cases

l

Friends of the San Juans v. San Juan Co@dge No. 1-2-0001
SeeCase No. 1-:2-0012c

Friends of the San Juans v. San Juan Co@dge No. 1-:2-0002
SeeCase No. 1:2-0012c

Friends of the & Juans v. San Juan Courn@gse No. 1:2-0003
SeeCase N013-2-0012c

Friends of the San Juans v. San Juan Co@dge No. 1-:2-0004
SeeCase No. 1:2-0012c

P.J. Taggares Company v. San Juan Cou@dge No. 1-2-0005
SeeCase No13-2-0012c

P.J. Taggares Company v. San Juan Cou@dge No. 1-2-0006
SeeCase No. 1:2-0012c

P.J. Taggares Company v. San Juan Co@dge No. 12-0007
See Case No. 30012c

Common Sense Alliance v. San J@aounty,Case No. 1.2-0008
SeeCase No. 1:2-0012c
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1 Common Sense Alliance v. San Juan Cou®ége No. 1:2-0009
SeeCase No. 1:2-0012c

1 Common Sense Alliance v. San Juan Couég No. 132-0010
SeeCase No. 1:2-0012c

1 William H. Wright v. San Juan Coun@ase No. 1:2-0011
SeeCase No. 1:2-0012c

\v2)

1 Friends of the San Juans, P.J. Taggares Company, Common Sense Alliance, William H. Wright,

and San Juan Builders Association v. San Juan CoGasge No. 12-0012¢°

Five Petitioners raised more than offedzy RNBER A &aadzSa OKIFf €t SyAaAy

critical area regulations, including inadequate public participation, property rights, externa
inconsistency, failures to properly designate (including RCW 36.70A.480 challenges involv
shorelines) and protect critical areas, failures to properijuide BAS, and State Enviroantal

Policy Act violationsThe primary, substantive challenges focused on the designation anc
protection of the various types of critical areas and whether or not the County properly include(
the best available scieec Thoseissues included alleged violations of RCW 36.70A.060, RCV,
36.70A.170 and RCW 36.70A.172, the GMA mandates which include the requirements
designate and protect critical areas and to do so while including BAS. Analysis of those issues
necessarily facspecific involving the BAS assembled by the County and whether or not thg
adopted development regulations reflected inclusion of BAS or, alternatively, whether thg
County provided the necessary justification for departure from BAS.

The Board found some of the regulations violated RCW 36.70A.060 and RCW 36.70A.172,
that their adoption actions was not guided by RCW 36.70A.020(9) and (10). Specifically, t
regulations found to be in violation of the GMA involved allowance of omgtiens for specific

activities/uses in wetlands, FWHCAs and/or their buffers, including new and expandi;lg

agricultural activities, sewage disposal systems, and transmission and utility lines within priv
or public rights of way. The Board also found evauality buffer widths and habitat buffer

widths fell outside of the range for buffer widths recommended by the BAS, without any
reasoned justificationEinal Decision ahOrder(September 6, 2013)

Four of the Petitioners filetl LILIS | £ & 2 F (i K 8nd sothé dske@the BRaBIQD skaj 2
the effectiveness of its FDO. Others and the County objected. The Board denied the request.
discussionseeOrder Denying Motions for Stay (October 17, 2013)

20 Case No. 1:2-0012c is the consolidation of Case Nos21®01, 132-0002, 132-0003, 132-0004, 132-0005, 132-
0006, 132-0007, 132-0008, 132-0009, 132-0010, 132-0011, and 12-0012.
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The Board subsequently found the County to be in compliance with two exceptions. The

compliance order, including the dissent, preseaktensive discussion of departure from BAS.
Order Finding Compliance a@i@ntinuing NorComplianc€August 20, 2014)

The Board later found the County had achieved coamge and closed the cas@rder Finding
Compliance (May 14, 2015)

¢CKS {Fy Wdzty [/ 2dzyide {dzLJSNA2NJ / 2dzNIiQa RSORA 3
Appealsn an unpublished decisiolthe Common Sense AlliancBWER ¢ (i K a 3 Y (205 | N
Wash. App. LEXIS 1908 (Wash. Ct. App. Aug. 10, 2015). The Supreme Court denied review
Wn. App. 1026 (August 10, 2015)

Key Holdings:Critical Areas Definitions External ConsistengyPublic Participation Stay
Mitigation

Green Diamond Resource Company v. Mason Couége No. 1:2-0013

Petitioner Green Diamond Resource Company challenged Mason County when il denie
redesignation of propertyThe issue was whether Mason Cousaisted in conformity with its
comprehensive plan and wheth the Board had jurisdictiorPetitioners withdrew their appeal
and the case was dismissédrder of Dismissal (Ap2, 2013)

Association of Citizens Concerned About Chambers Lake Basin, Save L.B.A Forest and Tr
Emilie M. Case, John Cusick, Brian Faller, Cristiana Figtkaoainsky, Lou Guethlein, George
Guethlein, Steve Moore, Eric Nelson, Dennis Ohare, Radathick, Daniel Perry, and Jane
Stavish v. City of Olympi&ase No. 1-:2-0014

t SGAGA2YSNE OKLI f £ Sy 3 Sppjed $p&ific/ davinZone DFF80 actes MOMIA |-

Neighborhood Village to Residentialy4 Iy R | 8aSNISR (GKS / &arié(
inadequate environmental analysis thus violating S&Pwell as GMA requiresnts for internal
consistency.The Board found the City adequately evaluated the environmental impacts
including alternatives and cumulative impacts and that the EIS cor@ddsessed the need for
more detailed environmental analysis when a speecific proposal is submitted. NoMVaA
inconsistencies were found@he appeal &s denied and the case closé&dhal Decision and Order
(August 7, 2013)

Key Hotling: SEPA

Futurewise v. Thurston CountZase No. 1-2-0015

The Petitioner challenged thgedesignation of 185 acres of agricultural natural resource land.
The landowner intervenedhe parties requested and wergranted settlement extensionand

the matter was resolvedOrder of Dismissal (July 17, 2014).

Jack Petree v. Whatcom Countgase No. 1-2-0016
SeeCase No. 1:2-0018c
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1 WV Wells Testamentary Trust and Marilyn Wells Derig v. City of Anaco@asge No. 1-2-0017

Western Washington Region: Digest of Decisions by Key Holding

The Petitioners raised an internal comprehensive plan consistency challenge under R(Q

\v2)

W

36.70A.070 (preamble). The City had finalized its RCW 36.70A.130 comprehensive plan update in

HANTY 6KAOK AYO2NLIR2NI GSR Ada al/ A byerefezefice.liny |
HamMnE GKS /AGé NBOSAYSR 5h9 FLIWLINRGIE 2F A
{K2NBfAYS ald3GSNIt NPINIYZ Hanmnéd ¢KS OKI f ¢
Plan by changing the title of the incorporated SMPte 2010 title. The Board dismissed the

YFGGSNI 2y GKS /AdeQa Y2GA2y> FAYRAYy3I tSGAG
plan inconsistency arose at the time the SMP was approved in 2010. The 2013 comprehens
plan amendments were mere il changes and could not have resulted in an internal
comprehensive plan inconsisten®rder of Dismissal (July 5, 2013)

Petree and Westergreen, et al. v. Whatcom CourBase No. 1:2-0018¢*

Petitioners challenged Whatcom Countyesolutionwhich requested the Department of Natural
Resources to reconvey 8,844 acres of state forest land to the County for park purposespurs
to RCW 79.22.300 and 33®etitionersr NHdzZSR (KAa&a ¢+ta | RS TFI Of
comprehensive @n or development regulation&inding the Board lacked jurisdiction over the
/| 2dzy e Qa | OGA2Yy > GrdeSof Dismigssl (July 13, 2R3)A YA A4 SR

Key HoldingsJurisdiction De Facto Amendment

William H. Wright v. San Juan Coun@ase No. 12-0019
While the Petioner asserted chapter 43.21C RCW (SEPA) violations, his two issue stateme
FffS3ISR | @GA2fFGA2Y 2F w/ 2 pnodpydmnnomo

O2YLX SGS AO0ASYGATAO YR (GSOKYAOFf Ay Felindl | |i

Management Program update. The Board dismissed the matter, finding: 1) there was no finz
appealable decision made by the Department of Ecology, (2) any challenge alleging violationg
chapter 43.21C RCW in regards to SMA amendments can onlyskd ra conjunction with a
FAYlLIET 5h9 RSOAAAZ2YS 600 UKS tCw g1 & FTNRO?
jurisdiction to consider a shoreline master program amendment and/or a SEPA violatier.
of Dismissal (July 5, 2013)

Olympia Master Builders v. City of Olympi@ase No. 1:2-0020
¢CKS tSOAGA2YSNI OKIffSyaSR GKS /AlGeQa NBI {1
the action constitutedh de facto comprehensive plan amendment. Numerous parties intervened,
Settlement extensions were granted culminatingai stipulation for dismissaDrder of Dismissal
(November 6, 2013)

21 Case No. 1:2-0018c is the consolidation of Case Nos21®16 and 13-0018
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2014 Cases
1 Dragonslayer, Inc. and Michels Development, LLC v. City of La Cé&ase,No. 14£2-0001

1 JW The John Wilson Group v. City of Tumwater and Thurston Regional Planning CGaselil,

Western Washington Region: Digest of Decisions by Key Holding

No. 132-0021
The Board found there was no final, appealable decision made by the City of Tumwater. T

Petition for Review on its face did not meet the jurisdictional requirements of the GMA and the¢

case was dismisse@rder of Dismissal (October 28, 2013)

Key HoldingJurisdiction

Nicole Brown, Wendy Hatrris, and Tip Johnson v. Whatcom Co@age No. 1:2-0022

t SGAGA2YSNR | f dciSich$®Rillow padking dubss fdifié 20 R00 square feet in
designated agricultural resource lands failed to assure conservation of those lands and failed
protect critical areas, water quality and quantifyhe parties requested and were granteeveal

settlement extensior. The parties then filed a stipulation for dismissal. The case was closed.

Order of Dismissal on Stipulation (October 1, 2014)

See Case No. 40003c

Greg and Susan Gilbert v. City of La Cen@ase No. 14£2-0002
See Case No. 240003c

Dragonslayer, Inc., Michels Development, LLC, Ged) Susan Gilbert, and Clark County v. City
of La CenterCase No. 12-0003¢2

Three petitions challenging the Citglscision to extend sewer service to 151 acres planned for
a Cowlitz Indian Tribe casino compleare consolidated. The PFRs allegedations involving
inter jurisdictional consistency/coordination, internal consistency, preservation of designateq
agricultural lands, extension of sewer service beyond urban arehSBRA.

Petitioners challenged the City of La Center's decision to eddewer service to land outside the
/ A& Qa ! ND | pannbdid & Qoklitz!InNiBnltribal casino complRstitionersalleged
violations involving intejurisdictional consistency/coordination, internal consistency,
preservation of designatealgricultural lands, extension of sewer service beyond urban areas ang
SEPACLKS . 2FNR F2dzyR AyO2yaArauSyOaSa oSusSSy
Countywide Planning PolicigSorected Final Decision and Ord@rctober 24, 2014)

¢t2 O2YLX & gAGK GKS . 2FNRQa 2NRSNJ GKS /Ade
G2¢ AGa /Ad@ 02dzyRINB YR NBFSNByOSa G2 S
Tribe. However, the Board found a City Plan policy remained intensigith a County 26/ear

Planning Policy and a Comprehensive Plan Policy in violation of RCW 36.70A.100 and R

36.70A.210Compliance OrddMay 29, 2015)

22 Case No. 1-2-0003c is the consolidation of Case Nos21@001, 142-0002, and 14-0003.
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\v2)

The Thurstan County Superior Coutt F FANY SR (G KS . 21 NR @02183%)0A & A 2

That ruling was appealed and the parties then requested the Court of Appeals stay the matter

LISYRAY3I G(GKS /AdeQa O2YLX AlFyOS | Ol A ényedand@n2 f t|2 &

appeal was dismissed.

Key HoldingsComprehensive Platdrban Services

1 John Wilson NFC v. City of Tumwat€gse No. 14£-0004
¢CKS tSIAGA2YSNI OKIFffSyaSR GKNBS aSLI NI OGS
oFlaSR 2y GUKS tSOAGA2YSNRA FlLAfdzZNE G2 AyOf dz
challenge one of the ordinances, and a failure to serve #mspondent Thurston Regional
Planning CounciDrder of Dismissal (April 23, 201A) motion for reconsideration was denied.
Order Denying Motion for Reconsideratidwiay 28, 2014)

"~

A=

1 William H. Wright v. San Juan Coun@ase No. 14£-0005

The Petitioner challenged an ordinance adopted for the purpose of complyingiwitts . 2 | N
Final Decision and Orderin Case Ne24Bn mH O® ¢ KS [/ 2dzyt e Qa Y2042y
NF¥A&SR ¢la 3INIYGSR o60FaSR 2y (KS tSGAGAZ2YSND
some of the issue statements, the fact one of ibsues failed to challenge a comprehensive plan,
a development regulation, or an amendment of same, and allegations of violations of
administrative rules which did not include applicable requireme@tgier on Motion to Dismiss
(May 29, 2014)

The Petitioner initially moved to disqualify the panel designated to hear the case. Each membgr
of the panel declined, filing responses to the motion to disqualify.[Bgermination on Motion
to Disqualify (Board Member RoehDetermination of Board MembeRaymond Paolella
Determination on Motion to Disqualify (Board Member Carter)

Key HoldingRecusal

1 Hood Canal Sand & Gravel LLC, dbarfiidyke Resource v. Washington State Department of
Ecology and Jefferson Countgase No. 1£2-0006
See Case No. 240008c.

1 Olympic Stewardship Foundation, J. Eugene Farr, Wayne and Peggy King, Anne Bartow, Hill
Eldridge, Bud and Val Schindler, and Ronald Holsman v. Jefferson County and State pf
Washington Department of Ecolog{;ase No. 14£-0007
See Case No. 440008c.
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1 Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of ECalsgyo.

Western Washington Region: Digest of Decisions by Key Holding

14-2-0008¢3

Jefferson County adopted and the Department of Ecology approved an updated Shoreline Mas
Program. Challenges were filed by Hood Canal Sand\&lGGaamineral extraction business, and
08 Gg2 | RO20 08 3INRAzZJIAZI hfeYLAO {GSsl NRaK
WAIKGad t SGAGAZ2YSNEQ NBIjdzSad .Tordsd ok Maiidd Xad S N
DiscoveryJuly 16, 2014¢ KS . 2 NR RA&aYAAd4aSR t SGAGAZ2YSNE
Second Amended Preheari@der and Order on Dispositive Motiofseptember 5, 2034
Numerous violations of the Shoreline Management Act and applicable guidelines (WA&6)173
were alleged, but the Board determined Petitioners failed to demonstratecmnplianceFinal
Decision and OrddMarch 16, 201% The Board issued @ertificate of AppealabilitfJune 5,
2015)hy FLIJSIE GKS .21 NRQa RSOAaA2Yy (2 dzLIK2
affrmed.hf @ YLIAO {(0Sél NRAKALJ C2 dzy R, 19&Wn.AppBEE (Ibnes
20, 2017); review was denied.

Key HoldingsEvidenceJurisdictionShoreline Management A¢tStandard and Scope of Review
Abandoned Issueshoreline Master PrograiRroperty Rights (Goal Ghternal Consistency

Whidbey Environmental Action Network v. Island CounBase No. 14£-0009

Thet SGAGA2YSNI OKIffSyaSR LatlyR /2dzyieQa |
regulation amendments for fish and wildlife habitat conservation areas. The Board concluded th
County failed to include BAS in designating and protecting the functiotis/alnes of critical
area ecosystems, including the habitat of certain flora and fauna. It failed to protect specific typg
of FWHCAs: a Natural Area Preserve, as well as Westside Prairies, Oak Woodlands,
Herbaceous Balds. The Board remanded the @fikceas Ordinance to the County to correct

these and ¢ther non-compliant provisionstinal Decision and Ordg@lune 26, 2015¢ KS / 2 dzy|i

appealof the FDOwas dismissediue to a failure to make timely service upon the Board as
required by RCW 34.05.542(2) and (4). (Island County Superior Court Case2Nif)41%1,

September 23, 2015Yhe County was ultimately found in compliance and the case was closed.

SeeOrder Finding Compliance and Continuing {ampliance (September 29, 2056 Order
Findng Compliance and Closing Case (April 10, 200FAN appealed to the Thurston County
Sup. Ct. (Case No.-204747o0n 0 ® ¢ KS / 2dzNI | FFANNXYSR GKS
(Letter Opinion of April 19, 2018). A further appeal is pending.

On complancethe Board found the County has achieved compliance on all but one-issue
designation/protection of a state candidate species, the Western t@ader Finding Compliance
and Continuing Nos@ompliance (September 29, 201Reconsideration was denied®rder
Denying Reconsideration (October 28, 20I@)ereafter, the Board found the County cha
achieved compliance and closed the caSeder Finding Compliance and Closing Case (April 10
2017). A motion for reconsiderations & 3INF YIiSR o0 aSR @agon thd S
supplementation of the record was improperly deni€dtder Granting Reconsideration (May 1,

23 Case No. 1-2-0008c is the consolidation of Case Nos212006, 142-0007, and 14-0008.
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2015 Cases
1 Rob Kavanaugh \City of Lacey Case N015-2-0001

2016 Cases
1 Friends of the San Juan v. San Juan Coudage No. 12-0001
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2017y Cc2f ft2gAy 3 GKS . 21 NRQa O2gcokl,Rhe Bdandl dehigd the F
NBIjdzSaG FT2NJ NBO2yaARSNI A2y o0rderDRnyiggyMotio®dforb ¢
Reconsideration and Reconfirming Finding of ComgigJuly 21, 2017).

Key Holdings:Critical Areas Critical Areas (FWHCASAdministrative Discretion Interim
OrdinancesGMA Compliance/ Statutory Construction

The PFR expressed concerns regarding tree cuttitigeb€ity. The Board dismissed the matter
as (1) there was no final, appealable [GMA] decisiaale by the City, (2) the PERI not meet
0KS 2dzNARARAOGAZ2YI T NBIJdZANBYSyia 2F (KS Da!
jurisdiction.Order of Dismiss@dNovember 9, 2015A motion for reconsideration was denied.
Order Denying Mabn for Reconsideration (December 2, 2015)

Olympia Master Builders, Thurston County Chamber of Commerce, Hinkle Properties, Inc., an
Hinkle Homes v. Thurston Countyase No152-0002

t SGAGA2YSNE FffS3ISR GKS [/ 2dzyieé daAYLI AOAGT
permit review process designed to protect Mazama pocket gopher habitat resultiheg fiacto
Critical Area Ordinance amendments.

¢KS . 21 NR RSy A Sioh toldikrBiss iviictizgllégeédttie PR2was filed beyond the
RFGS 2F GLIHz2t AOFGAZ2Yéd ¢KS / 2dzyde | NBdzZSR S
and magazine articles constituted sufficient publication. The Board denied the m@Qioier
Denying Motion to Dismiggebruary 8. 2016)

The Board concluded certain aspects of the challenged permit review prozegsntify and
protect ETS speciesnstituted defactoamendments of the CAO, that those changes were made
in violation of the public participation requirements, and remandEdal Decision and Order
(June26, 2015. The matter was subsequently settled ancetBoard dismissed dhe partie
request.Order of Dismissal (November 28, 2016)

Key HoldingsPublication of Notice of Adoption

The Petitionechallengal a San Juan Countrdinancewhich dedesignated four parcels totaling

F LILINRPEAYIF GSt@& on | ONBa FTNRY RS&aA3alylGSR T2
failure to include and consider mandated-designation criteria, the Board found violations of
RCW 36.70A.170 and RC®/7®A.130(1)(dFrinal Decision and Ordg&lune 30, 208).
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The County repealed the ordinance, the Board found compliance, and dismissed the case. T
Board rejected the prodS NI @ 26y SNBRQ OLYUGSNBSYy2NEUOL 2028
the matter moot.Order Finding Compliance and Dismissing Case (February 21, 2017)

Key HoldingsNatural Resource Lands (Designationfi@signation)

1 Friends of Clark County & Futurewise v. Clark Cou@se No. 12-0002
Petitioners moved for summary jgdhent, remand, and invalidityfthey alleged the Couy failed
to meet a statutory deadline in RCW 36.70A.367(6) and RCW 36.70A.130(4) to designate t
industrial land banksThe Boardfound the County violated the GMAeadline,granted the
motion for summaryjudgment and remaneld the adinances but declired to impose invalidity.
FinalOrder Granting Summary Judgmé8eptember 9, 2016Fhe Final Order Granting Summary
Judgment was vacated and this case was subsequently consolidated w@bc. Order
Denying Partial Summary Judgment On Issue 17 [Rutastrial Land BankgNovember 29,
2016)%

FOCC raised the same industrial land bank issues @aseNos. 162-0002 and 1&2-0004 in a
new petition challengingClark County Ordinance No. 2006-12, the Comprehensive Plan
update. The Board consolidated Case N0s:24@02 and 162-0004 into Case No. 150005c.
Order Denying Partial Summary Judgment on Issue 17 and Consolidating Cas2-8l202 é6to
Case No. 1:2-0005c¢(November 29, 2016)

SeealsoCase M. 16-2-0005c¢

Key HoldingsStatutory interpretation

1 Olympia Master Builders, Thurston County ChambeCoimmerce, and Hinkle Properties, Inc.
d/b/a Hinkle Homes v. Thurston CountZase No. 1:2-0003
This was aecondchallengeof ¢ KdzNR G 2y [/ 2 azyhienpioceszioSidergif§ and
regulate properties containing actual or potential Mazama pocket gofiabitat as a de facto
amendment to its Critical Area Ordinan&eeCase No. 12-0002 The matter was dismissed at
t SGAGA2Y SOMder®f DisRifisdke\enbdr 28, 2016)

9 Friends of Clark County & Futurewise v. Clark Cou@igse No. 12-0004
t SGAGA2YSNE OKIFffSYyaSR [y 2NRAYIFIYyOS dzJRI {A
certain development regulations. This case was consolidated into Case 2eéd0D&casthe
petition challenged the same Clark County Amended Ordinance @61 as in the subsequent
petition below. This matter is pending compliance of Case N@2-Q805c. Order of
Consolidation, Order on Intervention, and Notice ofriiggand Preliminary Schedule (September
6, 2016)

24 This order consolidates 150002 with 162-0005c. Case No. 30005c is the consolidation of Case Nos24@02, 16
2-0004, and 1&-0005.
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1 Clark County Citizens United, Inc. v. Clark Cou@gse No. 12-0005¢%°
Petitioners Clark County Citizens United (CCCU) and Friends of Clark County and Futureyise
6Ch/ /0 OKI ff Sy 3SR onipfeltetive Plag dpflaieta® ddopted m Amehded
Ordinance 201®6-12. Friends also challenged Ordinance 2@¥603 and Ordinance 20165
03 establishing Rural Industrial Land Banks. The Board concluded Clark County (County) did| not
err on its public partigiation process, private property rights procedures, population projections,
remainder parcel claims, transportation or capital facilities or environmental claims. Howevel
the Board found the County did not meet RCW 36.70A requirements on urban growt
expansions, buildable lands, urban reserve overlays, agricultural lartediginations, ugzoning
agriculture and forest resource lands, variety of rural densities, and industrial land banks. The
Board remands those issues to the County and imposes invafidify G KS / 2dzydé&Qa
expand urban growth area boundaries of Battle Ground, La Center, and Riddafieldecision
and Order (March 23, 201 Both the FDO and theoBpliance Order are under appeal.

—J

Key HoldingsAgricultural Land Ddesignation Buildable Land€RuralDensities Urban Growth
AreasSize

1 Jack Petree v. Whatcom Countgase No. 12-0006
¢KS OGA2y OKIffSyaSR GKS / 2 dzy o ofBellihghdm3da S
create a consistent comphensive plan. Both Petitioner and the County stipulated to dismissal.
Order of Dismissal on Stipulation (November 4, 2016)

N(

1 Whatcom County Association of RealtoiBuilding Industry Association of Whatcom County,
Whatcom Affordable Housing Group, South Yew Street Group, Citizens' Alliance for Propert
Rights, Whatcom Business Alliance v. Whatcom Cou@gse No. 12-0007
Petitionerschallenged a County ordinance allegthg Comprehensive Plan was internally and
externally inconsistent, failed to complete a housing demand analysis, relied upon a flawed land
capacity analysis, and wrongly denied including properties in the urban gemeth The Board
F2dzyR GKS t SGAGA2YSNRBR FFAEtSR G2 OF NNB GKSANJ
clearly erroneous and closed the caB&al Deision and Order (April 7, 2017)

~

1 Bret and Kathryn ThurmanCase No. 1-2-0001
See Case No 60001 This matter was a challenge of the compliance action taken by the County
Ay GKS Hwnmc OFaSe ¢KS tSGAGAZ2YSNE kdésiggfbS R | K
ordinance in Case No. 0001 was required to follow the natural resource lam#signation
criteria, arguing it constituted a comprehensive plan amendment. The Board found that repeal
of the challenged ordinance, in this instance, deprived the Board of jurisdiction and dismissef.
Order on Motion to Dismiss (March 24, 2017)

25 Case No. 12-0005c is the consolidation of CasesN®62-0002,16-2-0004 and 16-2-0005.
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Whatcom County Association of Realtors, Building Industry Association of Whatcom County,

Whatcom Affordable Housing Group, South Yew Street Group, Citizens' Alliance for Property

Rghts, Whatcom Business Alliance v. Whatcom Couagse No. 1-2-0002

\v2)

PetitionersOK | €t f SYISR | [/ AG& 2NRAYIFIYyOS FftS3aAay3a (K

externally inconsistent, failed to include a housing demand analysis, relied upoweal fland
capacity analysis, and wrongly denied including properties in the urban growth area. The Bog
F2dzyR GKS t SGAGA2YySNAR FFLAE{t SR G2 OIF NN®B (KS
clearly erroneous and closed the caB&al Decision and Order (July 17, 2017)

t NEGSOG GKS t SyAyadzZ |[CaseNCH2DIBE @ [/ttt Y
This challenge is related ©ase Na900-2-0008 and 012-0020 which involved the protection of
certain critical areas from agricultural practices. It was filed following the adoption by the Count

goalwastoassureth@ KS / 2dzyieQa O2YLX Al yOS | O0 Atkgh A\
adopted The case was dismissed on stipulation of the parties following the addition to the recor
of documents establishing the baseline conditions and a code interpretation issydteb
County.Amended Order Supplementation and Order of Dismissal (April 11, 2017)

y

2T Iy 2NRAYIYOS RS&A3IySR G2 | OKASOHS O2YLX PRI
s
i

Whidbey Environmental Action Network v. Island CounBase No. 1-2-0004

WEANallegal a failure of the County to act to protect critical areas affected by development
following forest practices. Both partieBled dispositive motions with theCounty seeking
dismissal of the action2 9! b Q& Y20 A2y Ay Of dzZRSR | he Bauijtydad a
FR2LJG NB3IdzZA FGA2ya GaLINBGSYyGAy 3 yS8dnverbichFodest 2 F

LIN: OGAOSade ¢KS . 2FNR GASHGSR 29! bQa Y2GA2Y

failure to act by a statutory deadline, determined the ondjief available in that situation was
Fy 2NRSNJ RANBOGAY3I (GKS [/ 2dzyte (G2 | OG >Ordery R
Finding NorCompliance (Failure to ¢April 14, 2017)The County took action to comply, the
Petitioner stipulated to compliance, and the Board closed the c@sder Finding Compliance
and Closing Case (©Ober 18, 2017)

Key HoldingFailure to Act

Vernon Lauridsen v. City of Anacortésase No. 1-2-0005

P
f M\

¢CKS tSOAGA2YSNRaE a2tS AaadzsS |ffS3ISR Da! Oh21

which exemptedhe adoption of technical appendices to the comprehensive plan not affecting

GKS LXIlyQa 3A2Ffa FYyR LR2fAOASE FTNRY y20A08% |

requested a settlement extensipnand the matter was subsequently dismissédrder of
Dismissal (June 6, 2017)

Whidbey Environmental Action Network v. Island CounBase No. 1-2-0006

¢CKS OGA2Y 3L AYy OKIftSyaSR GKS / 2dzy
YR @I fdzSa 2y flyRa a42dzaAKG G2 6S RSO
matter was dismissedrder of Dismissal Withdrawal (April 18, 2017)
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1 Futurewise v. City of Ridgefieldiase No. 1-2-0007

KeyHolding:Shoreline Master Program

1 Friends of the San Juans and Michael Durland v. San Juan County and State of Washingto

Western Washington Region: Digest of Decisions by Key Holding

Petitioner challengedhe CityQ @GA expansions, the downzoning of property;désignation of
agriculturallands and infrastructure expansions. The Board concluded Petitioner failed to carr
its burden of proofFinal Decision and Order (November 28, 20@A)reconsideration, the Board
NHzt SR GKFG t SGAGA2Y SN O2dzf R v 2 idesiydatk agBcultOrél |- €
lands that were previously litigated in a different cag§gder on Motion for Reconsideration
(January 10, 2018)

Key HoldingReasonable Measures

Whidbey Environmental Action Network v. Island CounBgse No. 1-2-0008

Petitioner challenged Island 2 dzy' 1 @ Q&4 ONR GA OF f | NBI & -86I3 Bldzt | |i]

00917.2 9! b OKFf €t Sy3aS LaftlryR [/ 2dzyGeQa NBIdzZ I G
forest practices and agricultural activitieBromJanuary through May 2018, the pigs jointly
requested settlement extensions from the Board. In May 2018, the County amended its critic

\v2)

uA
A 2

Al

FNBElFa 2NRAYIFIYyOS gKAOK NBadzZ G6GSR Ay 29! bQa &)

for review with prejudice. The County stipulated to dissal. The Board dismissed and closed
the caseOrder on Motion to Dismiss (July 20, 2018)

Friends of the San Juans v. San Juan County and State of Washington, Depadhissology
Case No. 1-2-0009

SeeCase No. 1-2-0010

t SGAGA2YSNI OKIFffSyaSR GKS [/ 2dzyie@8Q& HAMCKH
5h9Qa | LIWNRGFE 2F &alyYSoe LG FffS3ISR GKIG a
protect forage fish spawning areas, feeder bluffs and failed to ensareet loss of shoreline

ecological functions. The challenged regulations addressed mitigation, the vegetative buff¢

nonconforming uses and structures, and the failure to include provisions for periodically
evaluating the cumulative effects of authorizedwetlopment.The Board found violations of the
policies of RCW 90.58.020 and specifically concluded that the allowance of mitigation beyond t
affected watershed violated WAC R3c HMMOH OO SV OAAVLO. OT GKS |
shoreline structuramodification and stabilization design violated WAC -263231(3)(a)(iii)(B)
and 17326-231(3)(a)(ii), and; the SMP failed to include a mechanism for documenting all projeq
review actions or a periodic evaluation of cumulative development impacts in ioiolaf WAC
173-26-192(2)(a)(ii))(D)Einal Decision and Order (June 13, 2018)

Department of EcologyCase No. 1-2-001Cc

¢CKS t SGAGA2YSNI Ifaz2z OKFIffSyaSR (KS /2dzyieQ

The case was initially consolidatetth case no. 122-0009 as case no. 220010c. On motion of
0KS NBaLRyRSyGazr GKS .2IFNR RAaYAaaSR (KS -
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2018 Cases
1 Washington Farm Bureau; Whatcom County Farm Bureau; Whatcom County Cattlemen's
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serve the County Auditor and to do so on a timely basis, as well as a failure to properly serve D
Based on the lack of substantial compliance with service requirements, the Board dismissed t
Petition for ReviewOrder of Dismissal (February 28, 2018)

Wright's Crossing, LLC., Scott B Thompson v. Island CoGage No. 12-0011
¢tKS t SGAGA2YSNER OKIFffSyaSR GKS [/ 2dzyieQa NB
would have expanded an urban growth boundary, arguing the Godfyprehensive plan
policies, and the countywide planning policies required docketing. On motion, the Boar
RA&AYA&aSR GKS YIFGGSNI O2y Ot dzRAY3 GKIFG GKS
legislative discretion as there was no applicable d@xder of DismissgMarch 2, 2018)The
Thurston County Superior Ct., in Cause No208703o0n > I FFANXSR (KS
Dismissal (April 23, 2019) and closed the case.

Key HoldingComprehensive Plan

Association; and Whatcom Family Farmers v. Whatcom Cop@gse No. 12-0001
PetitondNBE OKLF f f SYy3aSR 2 KFG02Y /202y (B VSY RNRIA Y 6

\v2)
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critical area ordinance and shoreline management program. The case is on settlement extension

with a status report due to the Board auly8, 2019.

Squaxin Island Tribe v. MasdCounty,Case No. 12-0002
¢KS tSOAGA2Y SN OKI f 203§ Gdnprehensivd Plan2Umyaie.eFalbwing
several settlement extensions, the parties stipulated to dismig3ader of Dismissal (March 1,

2019)

J & D Builders Profit Sharing Plan and Trust v. Island Cqou#ge No. 1:2-0003
t SUAGA2YSNI OKIff SYyaSR Laft -37R8 td déndnd CRagrers 17.622 |
and 17.03 of the Island County2 RS ® t SGAGA2YSNE OKIffSy3as
forest practices requirements. Petitioner withdrew its Petition for Review on January 14, 2014
The Board closed and dismissed the c&xeler of Dismissal (January 16, 2019)

Olympia Urban Waters League (OUWL) v. City of Olympia, Port of Olympia, and 3rd Ge
Investment Group, LLCase No. 1-2-0004

Petitioner challenge@ssuance of a City permit to build on property leased by the Port of Olympig
to 3'9 Gen, contending the city neglected to follow approval practices for critical areas and faile
to consider best available science practicequired by the GMA. The Boaréquested the

LI NIAS& G2 | RRNB&aa GKS .21 NRQa 2dz2NAARAOUA ]

N
R

N

0

2%

discussion, dismissed the Petition. The Board concluded that (1) The challenge involved the

issuance of a sitgpecific permit, (2) there was rfmal, GMA appealable decision made by the
City regarding the adoption of a comprehensive plan, a development regulation, or a

.]
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0 2F SAOUKSNE YR 600 GKS tSUGAGAZ2Y
0 KS . 2| NBvadidis@iszblthe Basabd@rio2Djshissdl KSEptember 7,

1 The Brinnon Group v. Jefferson County and Pleasant Harbor Marina and Golf Resqr€ddeP
No. 182-0005
¢tKS tSOAGA2YSNI OKIffSyaSR GUKS [/ 2dzyieQa
development regulations and a development agreement. The ordinances would allow propert
owners/intervenors to develop a phased Master Planned Resort on Hood Catatervenor

moved to dismiss the appeal of the development agreement claiming, among other things, the

.2 NRQa 2dzZNAARAOQUOUAZ2Y ¢l a fAYAGSR (2 6KSUOK!
comply with the GMA.. Petitioner opposed the motion claimimg development agreement and
RSOSt 2LIYSy i NBNBIRISINBAN SR £rid (it Bosi@ sAdule Bebld bdthe
Board found development agreements were authorized under RCW 36.70B.170, appealal
under RCW 36.70C and that the Board lacked jurisaictihe Board dismissed issues relating to
the development agreement.

The Petitioner alleged the County did not comply with RCW 36.70A.360 because the resort ¢
not meetthisstattS Q&4 RSTFAYAGA2Y 2F aYFAGSN LX F y¥SR
inconsistent, the phaseah construction schedule would be abandoned and various mitigation
YSIadNBa ¢2dAZ R y20 06S adFFAOASyd G2 YSSi
arguments that the proposal was not a destination resort and did not gdeevidence that the

[ 2dzy 1@ Q& | OGA2Yya Ohe2Boardif@indvile Petitmrdsledtd caroy ¢haird

0dzZNRSY 2F LINRB2F (2 akKz2g (GKS [/ 2dzyieQa FNRAY|

Decision and Order (January 30, 2019)

Key HoldingDevelopment Agreements

1 George Lane, Michael P. Shaw and Puget Sound Surfacers, Inc. v. Clallam,CasdyNo. 1-8
2-0006
¢tKS tCw OKIFfftSyaSR GKS /2dzyiéeQa w/2 oc®T1n!
on alleged violations regarding the requirement to review mineral resource lands designatior
and mineral resource lands development regulations. The Boayd@b dzZRSR G K I
FOGA2ya tSIFIRAY3I (2 GKS FTR2LIAZ2Y 2F GKS a
requirements of the Growth Management Act and remanded the matinal Decision and
Order(April 9, 2019 Order Denying Motion for Reconsideration ararifying Final Decision
and Order (May 3, 2019)

Key HoldingsPublic ParticipationMinimum Guidelines

1 Tarboo Ridge Coalition v. Jefferson CourBase N018-2-0007
SeeCase No. 1:2-0003c
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2019 Cases
1 Olympians for Smart Development & Livable Neighborhoods, et al. v. City of OlyJaae
No. 19-2-0001
SeeCase No. 12-0002c

1 Olympians for Smart Development & Livali\eighborhoods, et al. v. City of Olympi€ase
No. 192-0002c
t SGAGA2YSNAR OKIFftSyaISR GKS /AGe 2F hteYLRAJ] Q
GKS /AGeQa RS@OSt2LIYSyd NBIdA FdA2ya (2 Fff2As
in paking requirements, and an increase in density in a significant portion of residentially zoned
FNBFad® hy Y2adA2y F2N adzYYlI NB 2dzRIYSyids GHKS
ordinance failed to comply with the requirements of RCW 43.2k@er Denying Motion to
Dismiss . . . Granting Summary Judgment and Deferring Invalidity (March 29, \2bil@)the
.2 NR SYR2NESR (K $ountd WNdkatioyid of RCIWBSE.70A. 23D(1)@NEIRCW (i
36.70A.120 based on inconsistencies between the comprehensive plan and the adopted
development regulations and imposed invalidi&nal Decision and Order (July 10, 2019).

Key holdingsExternal Consistengynvalidity, State Environmental Policy Act (SEPA)

1 Taboo Ridge Coalition v. Jefferson CounGase No. 1:2-0003c
Petitioner Tarboo Ridge CoalitiothallengdWS F FSNRE 2y / 2dzy i@ Qa F R2LJGA
110218. ThePetition for Reviewwas assigne€MHBNo. 182-0007. Petitioner filed a second
Petition for Review challenging County Ordinancel254-18. Both Petitions involved the same
parties and raised similar issues regarding regulation of commercial shooting facilities in Jefferson
County. The Board consoliddt¢he two Petitions into GMHB Case No-20003c. A hearing
on the merits is scheduled for June 11, 2019.

Region 2: Western Washingtdnigest of Decisions bigey Holdings

Abandoned Issues
1 Hood Canal Sand & Gravel, LLCaletv. Jefferson County and Department of EcoloGgse No.

14-2-0008c Pursuant to WAC 24@3-590(1), failure of a party to brief an issue in the opening
ONASFT Aa RSSYSR | olyR2yYSyd 27F GKFG AaadzsSo
when legal argument is provided; it is not sufficient for a petitioner to make conclusory
statements, without explaining how, as the law applies to the facts before the Board, a local
32 PSNYYSyld KFa FlLAESR G2 O2YLX & tprovided speéfis ! O
legal argument for citations listed in their issue statements, and specified which provisions of the
law they claim are violated, the Board \adleem those claims abandoneBinal Decision and
Order (March 16, 201%jt 13.

Administrative Discretion
1 Whidbey Environmental Action Network v. Island County, Case Ne2-0809 [In considering
administrative allowance of an exemption from critical area regulatiohgS . 2+ NRQa (02
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the lack of adequate standards to guide a County administrator in determining what constitute
FYy GF LIWINPLNREFGStTe tAYZAUSRAYFRONEKE2yRazyGe
protect critical areas and the absence of clear standards could lead to the resumption g
agricultural activities, with potential negative impacts on the functions and values of FWHCA
following a decade or moref no agricultural activitykinal Decision and Order (June 26, 2@15)
43

- U)

0 =

Agricultural Lands
1 Karpinski, Clark County Natural Resourcesi@ml and Futurewise v. Clark Countyase No. 07
2-0027¢ KS GKNBS aGLINRy3Ia¢ (2 O2 y-desighsting oNEETCHNRSA [y 3
restated by the Court of Appeals, are:

1. A determination of whether the land is characterized by "urigaowth".

2. A determination of the commercial productivity of the land or the land's capability of
0SAYy3 O2YYSNOAIFIff& LINPRdAzOGADBSP 6¢KS [/ 7 dzN
assessment of whether "the land is actually used or capable of being usagrioultural
production,” citingCity ofRedmongt

3. A determination of the "londerm commercial significance" for agricultural production of
the parcels. The Court stated this determination requires consideration of soil
composition, proximity to popul@n areas, the possibility of more intense uses of the
land, and the 10 factors in former WAC 3880-050(1).FDO o RemandMarch 11, 201%
at 10.

If merely being within onguarter mile of a UGA boundary justifies-designation of ALLTCS,
there is nothing to prevent the inexorable loss of fertile farmland. This expansion of the UGA
followed by its urbanization will lead to the identical argumeninigemade to justify further
expansion as the nearby ALLTCS land will then be found to be adjacent or in proximity to urban
ANPGGKD® 1'a GKS [/ 2dzNI 2F ' LIWISHEa adaqlraSRY al y
growth is to build higher withinthe UGE v 2 (i (i 2FD& ¢&hIRemAaiR] (Maithplél, 20a4)
15.

[In addressing land values under alternative uses, one of the WAC factors, the Board stated] The
Board has prawusly noted the mere potential for ddesignation may drive up land values, citing
GKS . 21 NRQ&a RSOAA&aARYN MuyO3Dads5 h ¥ A4S pbr2 & KWHINE )
designation of ARL and RF lands not only paves over 182 acres of prime f@srbuaisends a
signal to other farmers that zoning will not long protect them from urbanization, particularly if
mere urban adjacency becomes the overriding factor in thedégignation analysi DO on
Remand (March 11, 2014)17.

Elevating economic factors in regards to Area WB above the GMA goal to maintain and enharjce
agricultural lands and the agricultural industry reflects the same failing the Court of Appeals
noted in discussing the La Center-designated areas LB LB2, and LE. As the Court stated
there:
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Moreover, the County's overtly heavy reliance on economic factors when deciding
whether land has longerm agricultural commercial significance runs afoul @fesal of

the GMA's planning goals namely, the County's duty to "designate and conserve
agricultural lands." Soccer Fields, 142 Wn.2d at 558 (analyzing the GMA's "[n]atural
resource industries” planning goal RCW 36.70A.020(8)). In addition, the County’
emphasis on economic factors violates RCW 36.70A.020(5), which requires counties to
"[e]ncourage economic development . . . within the capacities of the state's natural
resources, public services, and public facilities" (emphasis added). 161 Wn. App4 204
FDO on Remand, (March 11, 20a#)9.

[In addressing the question of whether land is primarily devoted to the commercial productior
of agricultural products (thedwis County second prong), the Board referenced Supreme Court
RSOA&aA2ya Ay altldAy3ase a[lyR A& a2 RS@23GSR
F ANR Odzt GdzNI £ LINPRAzOGA2YéS |a ¢St a (GKS 3
decision: "All [these] areas are capable of being farm&@RO on Remand (March 11, 20a4)
21.

I Martin v. Whatcom CountyCase Nol11-2-0002 The County fulfilled its obligation to designate
resource land including ALLTCS in 1997, and the adequacy of these designations is not beforg
Board. Its development regulations adopted to protect agricultural lands were upheld and thos
provisions both then and now applied to R5 and R10 lands me#tangriteria of the ordinance.

The rezone in this case did not amend GMA compliant APO development regulations origingl

adopted in 1997 to protect agriculture. Those provisions apply to tha atéassue when zoned
R10 and they continue to apply now that the area is zoned-R&(July 22, 201)at 10.

Agricultural Land Delesignation
| Clark County Citizeridnited, Inc. v. Clark CountfCase No. 18-0005c/ 2 YYSNXOSQa 13

in WAC 368.9-040 apply taall natural resource lands and critical areas and establish astep
process to classify and designate natural resource lands. WACSBEH0 provides guidance on
how to adopt and amend the overall designation process. It is anaroding description diow

a County should approach classifying and designafingatural resource landand critical areas

.. . WAC 36890-050(1) requires a courdwide or areawide analysisvhen classifying and
designating agricultural land (not a pardstparcel analysjs to assure conservation of
agricultural landFinal Decision and Order (March 23, 2(t738-39. WA@65-190-050(5) states

\v2)

| dzA

the

D

y

dzA

that the final outcome of a designation procedsk 2 dzf R aNB adzZ 0§ Ay RS&A:

agricultural resource lands sufficient to maintain and enhance the economic viability of the

agricultural industry in the county over the long term; and to retain supporting agricultural
businesses, suchasp®& & 2 NB > FIF NY &dzlJLJX ASNEZ FyR Sldzi
Final Decision and Order (March 23, 204{7}8.
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Airports
1 Port of Shelton v. City of SheltgiCase No. 142-0013 [As to consideration of WA Department

Western Washington Region: Digest of Decisions by Key Holding

of Transportation¢ Aviation comments] As an agendyvision within the Department of
Transportation, WSDOT Aviation has been granted general supervision over aeronautics in t
state. It has developed specialized knowledge and thus its opinions should be given substan
weight as the Board stated inehFDOQOrder on Reconsideration (December 9, 2@1 @)

[In addressing Incompatible UseRCW 36.70A.510; 36.70.54the Board stated that it] agrees
that no "bright iy Sh NBAARSYGAlf RSyaiade tAYAG akKz2dz
2NJ G2 Fyeé 20GKSNJI I ANLR NI Qdne size do8sinat fitlalp; yadér, tHe 2
individual facts applicable to an airport, proposed uses in that airpeitisity, and the record
developed in each case are determinati#20O (October 27, 20180 10.

RCW 36.70.547 requires cities and counties to "discourage the sitin@@ ¥LJ- G A0 f S d
GSNY GAYyO2YLI GAOGESé 41 a4 y2G RSTFAYSR o6& (K
something that cannot subsist with something else. In terms of land uses and airport operation
the Board sees two types of potential incompditly: those which arise or are created by impacts
of the land use itself on airport operations and those which may arise or be created by th
operation of the airport and affect surrounding uses. An example of land uses which could affe
airport operatians, including aircraft safety, would be the height or location of buildings,
transmission lines, and the like. An example of airport activities which could negatively impa
adjacent land uses is excessive noldeQ(Oct. 27, 201Pat 12-13.

It is not the role of this Board to determine at what specific DNL sound level compatibility with
the continued operation of Sanderson Field would occur in relationship to the Property
However, it is appropriate for the Board to observe and find that ingatibility, as envisioned

by RCW 36.70.547 and as applied to the Property on the Record before the Board, is a soy
level below that which is harmful to human health... Consequently, the Board finds that the 6
DNL level cannot be considered to be perceenpatible with residential uses of two units per
gross acre on the PropertgDO(Oct. 27, 201pat 19-20.

The Board can only conclude from the Record that@h DNL sound level is that whichamful
to human health. Sound levels resulting in negative impacts to human health are greater thg
those that would result in incompatibility as envisioned by RCW 36.70.547. That conclusion
reached after reviewinthe entire record and determining there is a lack of substantial evidence
G2 adzLIL2 NI GKS / AdeQa OPBOOtt.dzd 20APAI2NZZ. I NRA Y 3
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Amendment
1 Futurewise v. Pacific Count{ase No. 12-0021 Petitioner argued all aspects of the newly
adopted Comprehensive Plan were subject to challenge because the County adopted t
amendments by repealing direplacing the prior Plan in its entirety. The Board found this would
be elevating form over substance, as the adopted revisions were relatively few in number and
new Plan was adopted for purposes of administrative efficiecRByO(June 22, 201)lat 5.

¢CKS dzLJRIIGS g1 a AYGSYRSR FyR aSNBSR |a (KS
required by RCW 36.70A.130. The County had not amended its designation of, or policies ¢
regulatory standards pertaining to, Agricultural Lands of Long Term Conafrfgigmificance after

their initial adoption in 1987, and the adoption of the initial GMA Pacific County Comprehensive

tflry Ay mMdbhpyd ! LI NIe YIe OKFftSyasS | 02 dy
respect to those provisions that are daotty affected by new or recently amended GMA
LINE GAAA2yad .dzi Fy lFyydzZt dzoJRFGS GaONBFGSa

time-d0  NNEBR®¢E C¢KSNBT2NBX (GKS a02L)S 2F LISNNAA&GE

areas amended byhe County or affected by new or recently amended GMA provisigDé)
(June 22, 200)at 5.

Where the changes in the Plan at most recited the statutory requirements of RCW 36.70A.1
and made reference to WAC 3890-050 which contains language pertaining to the designation
of ALLTCS, such references cannot be read as adopting new designataardssEDO(June 22,
2011 at 9-10.

T / 2yONBGS b2ND2Sad I yR nGaseNp. 12-0007 TRedPetiiokdrsican2 V|
LINE@IAf AFEZ FYyR 2yfté& AFE GKS Da! s GKS [/ 2dz

on the County to designate MRL during an annual update when all applicable designation critefi

are met.FDO(September 25, 20)at 11.

A local government legislative body has the discretion to adopt or reject a particular propose
comprehensive plan amendment in the absence of a GMA or comprehensive ptalat@a&DO
(September 25, 20)at 13.

Buildable Lands
1 Clark County Citizens United, Inc. v. Clark Cour@gse No. 12-0005c [l]nconsistencies
R20dzYSYyiSR o0& GKS /2dzyieQa w/2 oc®rn! ®OH MY
/| 2dzyieQa yR [/ AGASaQ 206t A3l GA2y (2 | R2LI
increase consistency during the subsequent-jrear periad -G NB I a2yl 6t S YSI
include adjusting urban growth aredsnal Decision and Order (March 23, 204f724.

Amicus Curiae
1 Portof Shelton v. City of Sheltgi€ase No. 142-0013 [Amicus] argument shall be limited solely
to the issues before the Board in this proceeding. Tibathe Board will only consider the legal
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Burden of Proof

Capital Facilities

Certificate of Appealability
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arguments raised by [Amicus] as they relate to the issues now before the Board, not argumept
related to issues beyond the recor@rder Ganting Status as Amicus Curié®et. 9, 2010.

1 Governors Point Development Company, etal Whatcom County, Case No.-210010c [In
considering measures to protect rural character] the County asserts it need not respond tp
academic sidies which may not be germane to local circumstances. The Board finds it need npt
consider nodocal studies but cannot ignore current [sépecific] authoritative reports in the
record [concluding petitioners carried their burden of proof with multiplarent local reports.]
FDO (January 9, 2012)43.

' VYRSNJ w/ 2 ocdtn! downonv + O2dzyieé aadzomaSoi| 4
36.70A.300 or 36.70A.302 has the burden of demonstrating that the ordinance or resolution
has enacted in response to the determination of invalidity will no lorsgdastantially interfere
GAGK GKS Fdzf FAEEYSYyld 2F (GKS 321 ta 2F¢ GKS|De
limited to invalidity determinations under the standard in RCW 36.70A.302(1), and this burde
of the County does not apply to compliandeterminations. As to compliance, the burden is
always on the Petitioner to overcome the presumption of validity and demonstrate that any
action taken by the County in an attempt to achieve compliance is clearly erroneous in light ¢f
the goals and requireents of the GMAQOrder Finding Compliance and NGompliance, As
Amended on Reconsideration (January 23, 2818)

[ d

=)

91 David Carlsen v. City of Bellinghartase No. 12-0014 RCW 36.70A.070(3) and (6) requires
the city to inventory existing capital facilities, forecast future needs, propose location for futureg
facilities, develop §ear financing plans and reassessddases to ensure coordinatiorarks and
recreation facilities are the only specific requirent to be included in the planThe City
completed a Transportation Improvement Program for their Comprehensive Plan Transportatign
Chapter to meet theequirements of070(3) and (6)T'he City chose not to build or operate public
parking facilities in Fairhaveihis is not a violation of RCW 36.70A.070(3) or (6) because thi
statute does not require publicifinanced parking facilities to be included as a capitalifacior
does it define them as sucWhether or not to include parking facilities in a capital facilities plan
is a decision within the discretion of local governmefisal Decision and Order (April 10, 2013)
at 17-18.

V)

1 Governors Point Development Company, et al. v. Whatcom Coudage No. 1-P-0010c [The
. 2FNR F2dzyR RSflF@& Ay FLIWISttFIdS NBOASG ¢ 2 dz
is nothing in the Comprehensive Plan or development regulations prevent(ing) the vesting of

development rights to accommodate virtually all of the Coéhy LINR 2 SOU SR LJ2 LJdz
flryRa: SadlrofAakKAy3d LI GGSNya 2F aLINI gt | yR
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Board also found a fundamental statewide issue was raised concerning a@zation of rural
population.]Certificate of AppealabilittMarch 15, 2013

1 Eric Hirst, et al. v. Whatcom CountZase No. 1:2-0013 [A Certificate of Appealability was
granted in the interest of definitive appellate resolution of the water resource protection issueg
in the case.Certificate of Appealality (June 26, 2014

Compliance
1 John Peranzi, Vallie Jo Fry and Tony and Isobel Cairone v. City of Oly@@se@,No. 1-P-0011:
[In response to the argument RCW 36.70A.130(2)(b) did not provide the City with an eoempti
from the requirement of once-year comprehensive plan amendments, the Board found the City
was not precluded from amending its comprehensive plan to achieve compliance as th;
exception applied only to comprehensive plan amendments, not developmentatgns] The

exception was provided by the Legislature to avoid the conundrum the City would face if the

.21 NRQa 2ddmpEeNsSnsive playl Holationsf the Board had done so, the exception
would allow the City to achieve compliance within the tialtted by the Board pursuant to
RCW36.70A.300(3)In this instance, the violation did not involve challenges to comprehensive
plan provisions but ratér to development regulationsTherefore, the Legislatureeeded to
provide no exceptionOrder on Motion for Clarificatiofiune 21, 201)2at 3, 4.

Comprehensive Plan

91 City of Oak Harbor v. Island Countyase No. 1-2-0005 The Board helthe County did not need
to change its planning horizon because the County had an unforesegeasixdelay dued
appeals of its SEPA proceBesetting the time period would alter data collection and the need
to comply with GMA deadline$he Board helthe County was not required to expand its urban
growth boundary because it had analyzed population projections, had conducted a market fact
analysis and land capacity analysis before making its decision. After the analysis the Cou
decided to expand th UGA by 18 acres instead of 180 acres as requested by the City of O
Harbor. In regards to the market factor analysis, the Board agreed the County laid out a cle
rationale and used its discretion to reject a 126% market factor analysis because t@atpge
was larger than past MFAs accepted by the BoathlDecisiorand OrdefDecember 12, 2011
at 8-12; 3243.

1 Governors Point Devepment Company et al. v. Whatcom Count@ase No. 1:2-0010c The
Kittitas Countycase does not result in a mandate that every isolated Comprehensive Plan polic

must be devoid of conditional language and contain only directional provisions but, instead, the

Comprehensive Plan must be considered in its entirety to determine if the@mpliance with

the GMA.¢ KS $ 2 NR 4 &K 2 dzfsiRléng Asthe CGomjirdNghdivslIPlanipvides a
framework that ensures compliance with the GMA and provides measures by which a jurisdictig
will be held accountablé&zDO(January 92012) at 29.
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Critical Areas
1 Friends of the San Juans v. San Juan Cqu@Bse 1€-0012 When the County used a
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91 Dragonslayer, Inc., Michels Development, LLC, Greg and Susan Gilbert, and Clark County v.
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of La CenterCase No. 1£2-0003c Countywide planning policies are a key element of the GMA
O2yaraiSyoOe FNIYSE2NJ o & & & ¢2 AYLI SYSy
comprehensive plan of each county or city that is adopted pursuant to RCW 36.70A.040 shall
coordinated wih, and consistent with, the comprehensive plans adopted pursuant to RCW
36.70A.040 of other counties or cities with which the county or city has, in part, common border
2NJ NBfFGSR NBIA2YIf AaadzsSaoé ® & O @S §
onpoov aidrasS OFrGSaA2NAOFffey G¢KS O2YLINBKS
O2dzy i@ g ARS LX I yy Ay 3 Coicled Fnal Hécisibnydrder(@Gobet B a !
2014)at 17.

dow/ 2 ocdtn! dmnnd YIFyYyRFEGSE GKFEG GKS 02 YLINB

with, and consistent with, the comprehensive plans of cities with which the county has commo
borders or related regional issueghile [RCW 36.70A.210] requires consistency of city plans with
countywide planh y 3 LJ20kdkr@rk éphance (May 29, 20852,

I AGed t2ftA08 ndoHdoOOUV A& AyO2yaradSyd eAdK
aS6SNBR 0Se@2yR |y dzZNBIly 3IANER ¢ KYearPldnyiRgPdliBy 6.3.2
prohibiting such extensions. (CPP 6.3.8 Extension of public seweressimall not be permitted
outside urban growth areas. . . .) With this inconsistency, the City violates RCW 36.70A.100
Order on Compliang@May 29, 2015at 13.

Alvin Alexanderson, Dragonslayer, Inc. and Michels Development, LLC v. City of La Cester,
No. 122-0004 The Board concludes that because the Resolution explicitly provides for sewe
service in violation of the Comprehgamh ¥S t flyQa FyySEFGA2Y N
constitutes ade facto Comprehensive Plan amendment. As tAkexandersonCourt stated:

G2 KIG gl1a LINB@GA2dzate F2NDARRSY Aa y2¢ |ff2
0S aid2 SEFiddy OTHdeNrEREISite Motion (May 4, 2052)L.3,

Wright's Crossing, LLC., Scott B Thompson v. Island CoQatse Nol17-2-0011 In order to
LINS@IF At 2y AGa OflFrAYa oFaSR 2y (GKS [/ 2dz/ie
must establish a duty requiring the County to do so. That duty would first arise from a specif
provision of the GMA or secondarily fromlocal regulation or policy. Absent such a duty, the
Board has held on numerous occasions that a decision not to docket a proposal lies within t
legislative discretion of thaufisdiction.Order of Dismissal (March 2, 208)6.

conditional use permit process, subject to hearing examnegrew, the Board concluded that
G§KS KSIENAYy3I SEFYAYSN Y& AYLRAS & WBdnderthel o
EPF impracticallhe Board has decided numerous cases givisyelion to an administratoin

this case, however, the Board deedlthe hearing examiner did not have clear guidance about
gKIE G ¢2dz R C2aoitASiEdzi0R2 yaRVWikhaat gléarerfgiddhice aboubwhad &
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O2yaitAaiddziSa aNBlazylofSéx YR gAGK2dzi NBIj ¢dzA !

the Countpad NXB3Idz F GA2y 2y aAldAy3 9t Ca& Ay ONAI
Available Science, and failed to protect catiarea functions and valueSritical areas are the

Gy FGdzNF € AYFNF a0 NHzOG dzNB ¢ | y R (KBS NNty RR (12AN
by siting EPE§DO (Oct. 12, 201Pat 24.

1 Weyerhaeuser, et al v Thurston County, Case No24@20c WAC 365.90-040(7) provides
GKFG GKS ¢ & & o RSaAIYyFGA2Yy LINRPOSaa YIF& N
NBaz2dz2NOS t+FyR OflaaAFAOIGARZ2Yae YR GKIFG a
landdesignag y > 02 0K RSaAIYy Il A2y a-1P0Aldin®ded ILINR KR
critical areas designations overlay other land uses including designated natural resource lan
For example, if both critical area and natural resource land use desigsagipply to a given
LI NOSE 2N LRNIA2Y 2F | LI NOSt> o60204K 2NJ |

A C

Va1

&
Qx

B e
B

[

mineral resource sites that contain CARA 1, class | or 2 wetlands (and their buffers), certain

habitat and species areas (and their lauf), as well as 100 year floodplains and geologically

sensitive areas, may in fact be justifiable. However, the record fails to provide that justificatior).

AEDQJune 172011) at 29.

[The challenged action, which precluded the designation of Mineral Resource Land within certa
critical areas affects critical areas regulation. RCW 36.70A.172 mandates the application of B
when "protecting critical areas," but the Courfgyled to utilize BASAFDQJune 17, 200)Yat51.

The Board conclude[d] that the exclusionary criteria designed to protect critical areas included
0KS wSar2¥ANBKOWaAaADS tfly @GA2f1F3GS w/2 ocod
long term commercial significance and critical areas and the WAC Minimum Guidelines whi
provide that if such designations overlap, both designations agpdynpliance Ordeiduly 17,

2012)at 26.

1 Friends of the San Juans, et &l San Juan CountyCase No. 1:2-0012c The Board dismissed
alleged violations of RC®6.70A.040(3) regarding the designation and protection of critical areas
aGlr Ay 3 KL $hedthe requieingnt thaSjdriadictiois ladopt initial comprehensive
plans and implemg G A y 3 RS @S 2 LI¥ RIS dzf21dey iRy aGéKed R
comprehensive plan and developmi@én NI 3 dzf | G A 2 Yy aFDY [SgpembeiSS| 28ER) | ]
9.

wt SGAGAZ2YSNER OKFfftSyaSR |y SEOSLipulligprivatdlR v
dziAf AGASE 6KSYy a4dOK +y SydAade aKFa RATFTA
preclusion of the proposaltio which the Board respondedi ¢ KS Of | dz& S Wg 2

in
AS

n
[
ch

Od
gzt |

RSOSt2LIYSYyd LINRLRalFf Q R2 Sesthgigitial birdeddn tz& &yenty | dzl

to show the location of the proposed development is necessary. . . the initial determination unds
0KS [/ 2dzyieQa aeadasSyz GKS t20FGA2y 2F (GKS
notwithstanding the posibility the proposal could be located in an area with fewer negative
impacts to a critical area. The County has the obligation to protect critical areas and leaving ti
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choice of location to the proponent is in effect a delegation of authority, wouldgdaethe duty

to protect critical areas and fails to assure no net loss of ecological functions. Furthermore, thef

FNE y2 adlyRFNRa 0& ¢gKAOK (2 RSUSNXYAYS GKI
a0F yRINR ONXRGA GDG (Sdpthidber 6,REFIZI3M G A 2y a Pé

[T]he decision on whether or not to designate species or habitats of local importance lies wit
the County in aaardance with WAC 365%90-130.FDO (September 6, 2018)39.

The Board is unaware of any requirement in the GMA which mandates the establishment of
process for designating new habitats of local intpace.FDO (September 6, 2018)42

If development regulations allow harm to critical areas, they must require compensatory
mitigation of the harm. Development regulatis may not allow a net loss of the functions and
values of the ecosystem that includes the impacted or lost critical aWwagn developing
alternative means of protection, counties and cities must assure no net loss of ecologic
functions and values anchust include the Best Available ScienEBQO (September 6, 201&)

45.

For critical areas, the preferred option is to avoid negative impacts. However, when that is nc
an option, steps to reduce and mitigate adverse impacts are appropriate when a jurisdictio
follows a mitigation sequencing proces$ O (September 6, 2018)67.

The Boardfinds and concludes that a blanket exemption for activities which could result in
significant impacts to a critical area, without any consideration of the quality of a wetland, ang
which does not include steps to avoid, minimize or mitigate, fails togatatritical areasEDO
(September 6, 2012 71

¢CKS . 2FNR fa2 20aSNWSa GKIFIG GKS ot SGAGA2Y
or appellate court deisions in regard to BAS and the BAS record. The BAS in any particu
decision may not be similar to BAS relied on by a different jurisdiction and reflected in th
decision challenging that decisidiDO (September 6, 2018)73.

[Contrary to an assertion thaRCW 36.70A.170 and RCW 36.70A df(uired the County to
classify and designagpecificareas as FWHCAS], the2 | NR & {DeparnBnt af Cotnmebce ®

NE3dzE  GA2ya ALISOATFAOIftEE FYGAOALIGS GKS
WILISNF2NXIFyOS adl yRFNRaZQ gAGK | LINBFSNBYyO$

regulations because maps&r f S & a tidyIAA 36H%0-040(8)(h) and WAC 3680
080(4)EDO (September 6, 2014)90, 91

While the County has assembled some critical area maps, it istlclgadhose maps do not serve

to designate FWHCAs. Conditions in the field control. As addressed elsewhere in this FDO,
/| 2dzy leWwa aeadaSy Aa aridsS aLISOATAOP® al LAy 3
areas is not a GMA requiremeDO (September 6, 2018)92

Growth Management Hearings Board Digest of
Decisions

83

Reviseduly 19

\v2)

=

a

Dt

=

F SN
ar

D

w
=l (N

the



http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3379
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3379
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3379
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3379
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3379
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3379
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3379
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3379
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3379
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3379

Western Washington Region: Digest of Decisions by Key Holding

\v2)

Establishing propertgpecific buffers is indeed one approach [to protecting FWHCASs] and, ap
stated inWetlands Volume &2 ® & & A& LINRPolofeée (GKS Yzad 02
scientific literature reveb & | 0 2 dzii 0 dzF THOWdves That & Qal thedddly Bethadd &
GCKNBES olFaAao GeLlSa 27F odzfF FSN Nbvttzidedvidih yori | NE
a2YS O2YoQrget RindlidggyObraipliaecand Continuing Ne@ompliance(August 20,

2014)at 17.
TheYakima CountyYakima County v. E. Wash. Growth Mgmt. HearBuj;s;\GB Wn. App. 680)
RSOA&aA2Y NBIjdzANBR | NBI da2ySR SELX FylFdA2y| 2

identification of other GMA goals being implemented by that decigtmler Finding Compliaac
and Continuing No®@ompliancéAugust 20, 20143t 45.

oLy RAaOdzaaAy3d (GKS NBIAANBYSyd F2NJ I GNBI &2\
a0l GSRBY | GaNBlFaz2ySR 2dzaGATAOFIGA2Y ¢ aKzdz R
together with predominantly scientific, technical, or legal tastthat support a departure from
Best Available Science recommendations. Social, cultural, or political factors should npt
predominate over the scientific, technical, and legal factors as a rationale for departing fron
sciencebased recommendationrder Finding Complianand Continuing Nof€ompliance
(August 20, 20143t 35.

-

1 Whidbey Environmental Action Network v. Island Countgase No. 12-0009[The County
FIAE SR (2 LINRPGSOG ONRGAOKT -ORPFANNKAY R (dza S|& €2
longer comply with more recently enacted and, presumably, more protective land use laws, [t
0S8 0S O2YyaARSNBR | GNBI a2 fer a préposeriusimetafe Sy
reasonable use criterig&inal Decision and Ordélune 26, 201t 8.

O

'YRSNIJ GKS adlGdzi2NE RSTAYAGAZ2YyESSE IS YNIARSEA QFYER 1)
functions and values of those areas and ecosystems that counties and cities are required |to
protect. Development regulations may not allow a net loss of the functions and values of th
ecosystem that includes the impacted or losttical areasFinal Decision and Ordéiune 26,

20195 at 21.

D

Critical Areas (FWHCAS)

1 Whidbey Environmental Action Network v. Island Coun€ase No. 1£-00092 [Allowing an
exemption from the FWHCA regulatiof removal of beaver and beaver darbased on]
reliance on the issuance of an HPA from WDFW, an agency which is precluded from conside
any functions and values beyond fish lif&ils to protect critical area functions and values and
fails to include BA%inal Decision and Ordglune 26, 201t 12.

ng

C21/13a FNB &l NBI & (inkststainiry $e¢ife8 habitatOaNd speciesl-fdr theNR
functional integrity of the ecosys¥e¢ & Ly adzyx GKS Da! NBI dza NB
functions and vales of Critical Area BsystemsFinal Decision and Ordélune 26, 201t 21.
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a!'y SO2aeé ai alivthe OanianistEati lige ireafparticular area along with physical
components of the environmenwith which those organisms interact. There must be an

appropriate mixture ofplants, animals, and microbeat the ecosystem is to function. . . So
complete is theinterconnectednessof the various living and nonliving components of the
ecosystemthatacha3aS Ay Fyeé 2yS gAft NBadzZ G Ay | &

Final Decision and Ordélune 26, 201t 21.

W¢KS . 2FNR RAaAlFAINBSR ¢gA0GK GKS /2dzyieQa OAS
Area Preserves, is the protection of the species found therein] By failing to establish buffers f
GKS b!t o6F&aSR 2y |y I &a&dzYyLJi A Zefuired Kok &pecigsi
LINBaSNBF A2y és GKS [ 2dzytdeée Kra FlLAESR G2 LN
ecosystem. [Citing WAC 38590-130(3)(a) and the role of buffers to separate incompatible uses
from habitat areas.Final Decision and Ord&lune 26, 201t 24-26.

¢KS Da! 3JdzARStAySa ¥20dza 2y GKS aFdzy QaAzyl
between plant and animal species. Plaatsd animals are interconnected components of all
terrestrial ecosystems. The GMA statutes make no distinction between plant and animal specig
rather the GMA statutes require protection of the integrated habitat area and ecosystem. Th¢
County [failed to onsider] WAC 36890M0 n o M0 6 0 Qa 3JIdzA RSt Ay S (2
RSAAIAYIFGA2Y T FY2y3a 20KSNJ GKAy3asx abF NBlFa ¢
W KAOK YIFe& 0SS LXFyd 2N I yRndlDecgionkahddsdehine 20N
2015) at 28.

LG A& GKS /[/2dzyieqQa 2o0ftA3IlLGA2y (2 RSaA3IyI|d

protection afforded by other entities or regulationsiiselevant. Final Decision and Ordglune

26, 2015 at 31.

WAC 365190-130(2) directs jurisdictions to consider and designate areas where endangered
threatened, and sefs 1 A S & LISOASA KI @S | LINAYINEB | a2z
association with the three referenced [ETS] plant spedi@sal Decision and Ordéiune 26,
2015) at 34.

[CitingWAC 365190M0 N OH UV OO0 U QA RANBOGAZ2Y (2 O2yaiRSNH
for classification and designatiorhd Board found the County had failed to protect critical areas
by its decision to] not designaté/estside praies, Oak woodlands and herbaceous balds as
habitats of local importance [notwithstanding] the record establishe[d] these areas constitute
rare or vulnerable ecological systems and habitat or habitat elemé&imsl Decision and Order
(June 26, 201yt 37.

In addressing designation of a state candidate species the Board statéoipg as the Western
toad remains a state candidate species, it must be considered for proteditwat. protection

could begin with designation of the Western toad itself or, based on the BAS in the record, with
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designation of the toad's known habitander WAC 36490-080(4), critical areas can be
designated by maps or by performance standards, although performance standards a
preferred over mapsOrder Finding Compince and Continuing NeBompliance (September 29,
2016)at 15, 16

De Facto Amendment
1 Petree and Westergreen, et al. v. Whatcom Coun@Gase No. 1:2-0018c [The Resolution]

began a process with DNR which may or may not result in a change of ownership to the land
change in ownership is not a change in land use. [T]he Resolution does not govern the use of
flyR® CAYlIffes 2KI GO 3arForestndpysiiia gkciesaozNdidbipeisedéd?
2NJ O2Yy N RAOGSR® X¢CKSNB Aa y2 olara F2N TA
is consistent with provisions of the comprehensive plan. Thus, the Board finds and concludes t
/ 2 dzy (i M did nbt@angtitute a de facto comprehensive plan or development regulation
amendment.Order of Dismiss&luly 17, 201j3at 10

Deference
1 Karpinski, Clark County Natural Resources Council and Futurewise v. Clark Coas¢yiNo. 07

2-0027. The Board took note of the following observation included in the Court of Appealg

decision remanding this matter and shares the concerns expressed:
The County's contention that the Growth Board is required to give its 20@&dignation
deference over its 2004 designation is unpersuasive. The County designated these parcels
as ALLTCS in its 2004 comprehensive plan, which it intended to followyfeaiz0 Absent
a showing that this designation was both erroneous in 2004 and improperly confirmed by
the Growth Board, or that a substantial change in the land occurred since the ALLTCS
designation, the prior designation should remain. Without such defegdn the original
designation, there is no land use plan, merely a series of quixotic regulations. Moreover,
under such evechanging regulations, the GMA goal of planning, maintaining, and
conserving agricultural lands could never be achie¥# D o RemandMarch 11, 2013
at4.

[T]heBoard rejects any implication it is limited to considering only such evidence as may suppg

- oA M. L

\v2)

e

I 2dZNA&ARAOGAZ2Y Qa4 RSOAARRFE PAE2NBK&A BB K 02 NAE |

SYGANB NBO2NR o0ST2NB (GKS 062FNR YR Ay f A3t
36.70A.320(3)EDOCon RemandMarch 11, 201Xat 6.

Definitions
1 Friends of the San Juans, et al. v. San Juan Co@dge No. 1:2-0012c [[Responding to an

FNBdzYSyd GKIFG F NB3IdzE F A2y Qa RSTFAYAUAZY 4|

resulting in a lack of sufficient guidance to County staff administering the CAOs, the Board foun
GLY GKS . 21 NRQa dhe Seinttiond utSatherdedwvithinge gefinitiang are/udeil

Ay GKS /1 hQa NB3Idz I 2N Aa0KSYS® hyS OFyyz2i
to the regulations themselves. It is not a requirement that a definition include adequate
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standardsfor appropriate, consistent administration. The GMA requires those standards to bg
includedd 2 YSg KSNBE Ay &BOSSep&hibealz6, PAHB Y 4 d £

Development Agrements

1 The Brinnon Group v. Jefferson County and Pleasant Harbor Marina and Golf ResqrGddeP
No. 182-0005: RCW 36.70B.170 authorizes local governments to enter into development
agreements with property owners and in return, a county may impose anathgr things,
development standards, mitigation requirements, and vesting provisions. Here, the development
agreement is a project permit application because it establishesspieeific development
standards for future development on a specific parcellarid as authorized under RCW
36.70B.170Xw/ 2 oc ®Tn. ®Hnn adl dSa aL¥ GKS RS@St 2Ll
application, the provisions of chapter 36.70C RCW shall apply to the appeal of the decision pn
0KS RS@St2LIYSy il I t9declicdly gtated) the devielipinent eyrémment was
a final land use action pursuant to RCW 36.70C.086.Board found it does not have jurisdiction
2PSNJ RSPSt2LIVSyd F3aINBSYSyiGa IR Degibidnyand ORler i K S
(January 30, 2019t 6-7.

Economic Development (Goal 5)
1 Skagit D06 v. Skagit Countase No. 1:2-0011 The Board does not find a policy that delays
extension of sewer service to the periphery of the UGA until annexation violates GealCh.
(August 4, 201pat 14.

Environment (Goal 10)

91 David Stalheim v. Whatcom Countgase No. 1-P-0001 [The Board considered a sixonth
interim, onetime extension ordinance for land use development permits that would otherwise
expire.] Applications to beenewed under the Ordinance date®fy G KS wmdpdpn Qa Ay
The Board found the Ordinance allowed aitdate development standards to stay in effect
gAGK2dzO F LIS @Ay3 GKS ONROGAOLFE INBlFLa |aasSaay
incorporate RCW 36.70A.172 requirements for Best Available Science in both the CAO and SNIP]
The Board found the . . . Ordinance faitedprotect critical areasFinally, the Board found the
County was not guided by GMA Goal 10 due to its failure to incorp@ag&FDO(Aug.2, 2011
at12.

Essential Public Facilities (EPFs)

1 Friends of the San Juans v. San Juan Cquldége 12-0012 The GMA definition section does
not define EPFs. Rather, in RCW 36.70A.200, the Leglslature created parameters for EPFs thgt are
GiK2aS TFTFHOAEAOGASE GKFG I NB G8LAOIf f &xclisiver T A Oc
listing of types of fatities that can be EPEsirports, state education facilities and state/regional
transportation facilities [RCW 47.06.140], state/local correctional facilities, solid waste handling
facilities, and irpatient facilities. Further guidance on how to idéptand sie EPFs is in WAC
365196-550.FDO(Oct. 2, 2010 at 8.
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Evidence
f Friends of the San Juans v. San Juan Cqudagel0-2-0012 . SOl dzaS G KS . 2 [[NR
limited to the record before the County during the decision making process, the Board does not
generally permit supplementation of the record with exhibits produced after the adoption of the
challenged ordinancérder on Motion to Supplemefiuly 8, 201at 2.

External Consistency
1 Martin v. Whatcom County Case No. 12-0002 In analyzingwhether there is a lack of
consistency between a plan provision and a development regulation, arising to a violation of the
GMA, this Board has held that such a violation results if the development regulations preclude
attainment d planning goals and peles! SNE> [/ 2dzyieé adl ¥F O2NNB QG
the subject areas to R(5) would provide for a greater intensity of land use and further subdivisions
where divisions are currently prohibited. Rezoning these properties would bedntdionfli¢
with Policy 2kv dTfie Board agrees that, at least as to the 92 of the 770 acres rezoned that arne
in the floodplain, a doubling of the densiycouragesievelopment in the floodplain and directly
conflicts with the policy to limit land in oAeundred year floodplains to lowintensity uses such
as open space corridors or agriculture. The County argues that in areas outside of UGAs that jare
not suitable for agricultural or other resource land designation, such as this area in Birch Bay, the
only remaininguse is rural zoning, and both the R5 and R10 zones allow for the same low intensity
usesFDO(July 22, 201at 17.

91 Friends ofthe San Juans, et al. v. San Juan Cougse No. 1-:2-0012c A difficulty with the
oflLy1SaG ttSaAFrGA2y 2F w/2 ocdtn! dmMmonom0 @4 2f
those alleged development regulation inconsistencies to spemfigprehensive plan goals . a.
careful review of briefing and oral argument fails to disclose instances where [Petitioner]
establish[ed] a direct inconsistency between the adopted development regulations contained in
the CAO ordinances and Comprehensive Flghl f & 'y R LI2f AO0OASaxo9alil
NBE3IdzE  GA2y Qa AyO2yaAraiasSyoe gAGK O2YLINBKSY3JAcL
of all, the GMA grants local jurisdictions broad discretion and imposes a presumption of validity
that comprehasive plans and development regulations are valid on adoption¢.K.S . 2 I NR ¢
determinatiors of RCW 36.70A.130(1)(d) inconsistencies in its recent decisions have found sych
violations when there is a direct conflict between the comprehensive plan gqallwy and the
adopted development regulatioicDO (September 6, 20188)22-24.

1 Hood Canal Sand & Gravel, LLC, et al. v. Jefferson Candtpepartment of EcologyGase No.
14-2-0008c [Petitioners sought to depose County and Ecology staff to determine questions of
improper interference, bias, and inadequacy of public involvement.] Pursuant to WAQ3242
300(1), discovery shall not bpermitted unless the Presiding Officer finds extraordinary
circumstances warrant seeking more information outside the existing record. [Finding the issu¢
were raised in the record,] the Board will address Petitioners issues from . . . the r€zdet.
on Motion for Discoverfduly 16, 201Yat 4.

174

S
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Failure to Act
1 Whidbey Environmental Action Network v. Islandounty, Case No. 1-2-0004: [W]hile the

GMACompliance/Statutory Construction
1 Whidbey Environmental Action Network v. Island Coun@§ase No. 12-0009 For compliance

Goals
Goal 8: Natural resource industrieSé€eNatural Resource Lanjls
1 Friends of the San Juans v. San Juan Cq@uage 12-0012 The Board determined th€ounty
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19-2-0002c¢: RCW 36.70A.130(1)(dequires that any amendment or revision to development
regulations shalbe consistent withand implementthe comprehensive plan. Those terms are
defined in the Washington Administrative Code [WAC-B886210(8) and WAG65-196-800.
Final Decision and Order (July 10, 2Git9).

In Cook & Heikkiléhe Board identified the three questions that need to be addressed in such
cases:

1 Do the development regulansimplementthe comprehensive plan goals and policies?

1 52 tye 2F GKS RS@St 2 LjpreSlyda achdseindriof any &f yh@ &
Comprehensive Plan policies?

1 Have the Petitioners showarctual conflictbetween Comprehensive Plan policies andriba/
developments regulationsFinal Decision and Order (July 10, 2Gi%.

Board rarely entertains a motion for summary judgment, it may do so in a case of failure to a
by a statutory deadline. WAC 243-555(1).0Order Finding No&ompliance (Failure to Act) (April
14, 2017)mt 4.

The only relief availabl® a party under a claim that a jurisdiction has failed to act by a GM
statutory deadline is an order compelling the jurisdiction to take that action. In that situation,
no substantive arguments will be considered. Rather, the substance of any claimheould
reviewable by the filing of a new Petition for Review following adoption of the CAO review.
Order Finding No&ompliance (Failure to Act) (April 14, 204{74,5.

with the GMA, jurisdictions must first look to the wording of the GMA statutes. Other than the
Minimum Guidelines included within chapter 3890 WAC, administrative code sections
adopted to assist jurisdictions in compliance are extremelptul but are secondary. Resort to
statutes or rules unrelated to the GMA for interpretation of its provisions is rarely appropriate
Final Decision and Order (June 26L.3)@t 28, 29.

substantially interfered with Goal 8 because natural resource lands would be developed for g
EPF and would thereby convehit land to a norresource useThe natural resource land would
thus not be availabléor agricultural and forestryThe la& of any siting limitations to conserve
the most productive land and prevent conflicting uses also adversely impacts the continue
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operation ofthe natural resource industryf invalidity is not imposed regarding Goal 8, San Juan
County could allow deveponent which has the potential for foreclosing the proper application

\v2)

2T UGUKS Da! Qa yI GdzN¥ f NB a2 dzNBDSOd. 1y REatB7y R O NI i

Goal 10: Environment

1 Friends of the San Juans v. San Juan Cq@dge 12-0012 Substantial interference with Goal
10 resulted because the development of an EPF is not required to fully mitigate for its impact
thereby allowng environmental degradatioi8y permitting EPFs in areas which serve important
environmental functions, these functions would be lost if the area is developed. If invalidity is ng
imposed regarding Goal 10, San Juan County could allowagenweht which has the potential
F2N) F2NBOf 2aAy 3 GKS LINRPLISNI FLIWLX AOFGAZ2zYy 27F
provisions FDOQ(Oct. 12, 201pat 37.

Housing Element (Goal 4)

1 Skagit D06 v. Skagit CountyCase No. 12-0011 Goal 4 seeks to ensure not only housing
affordable to all economic sectors but also a variety gfdential densities and type$he Board
does not find that refusing to extend sewer service to an area outsideity limits thwarts Goal
4. Properties on the periphery of the UGA may not be developed until late in the 20 year plannin
period, but, once sewer is extended, more intensive legédevelopment can occuEDO(AuUQ.

4, 201Qat 13.

Inconsistency
1 Nilson et al v. Lewis CountyGase No. 1:P-0003 . . . aninconsistent interpretation of [a]

—

g

Comprehensive Plan and LCC phrase . . . , in and of itself, is not an issue within the Boafd's

jurisdiction. The Board's jurisdictional purview is limited to consideration of the results of suc
an "inconsistent” interpr&ation. Has that interpretation, for example, resulted in an internal

Comprehensive Plan (which includes the Comprehensive Plan Land Use Map) inconsistenc
violation of RCW 36.70A.070 (preai8h) Rirkal Decision and Ordékugust 31, 201Ylat15.

w!'y AyO2yaraiasSyid AYGSNILINBGFOGA2Y 2F RSaa3y
Comprehensive Plan Land Use Map and an inconsistent zoning map, in violation of R(
36.70A.070 (preamble) and RCW 36.70A.130(1)(d) [as] . . . similarly situated properties [we
designated and zoned differently on both the Comprehensive Plad Use Map and the zoning
map.Final Decision and Ord&kugust 31, 201)lat 20.

Innovative Techniques

Clustering

1 Governors Point Development Company, et al. v. Whatcom Cou@fse No. 1-2-0010c In
reading [RCW 36.70A.070(5)(b); RCW 36.70AR%§yamish Tribd,56 Wn.App. 743; and WAC
365196-425(5)(b)), a fundamental concept emerges regarding Rural Cluster Developnfient
county chooses to allow Rural Cluster Development, the county musiodim a permanent
manner that isconsistent with rural characteand providesappropriate rural densitieghat are
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not characterized by urban growthThus, clustering regulations that give too much discretion to
local building officials do not adequatedyotect rural character. And the rural cluster can create
smaller individual lots than would normally be allowed in a Rural Area, but only so long as the
is a significant area of compensating open space that is permanently proteCtedpliance
Order and Order Following Remand on Issue of LAMIRDS (January 4t 3613)

\v2)

e

WwtBKS /2dzyieQa | OGA2Y FTYSYRAY3I 2// Hndoc Powm

remove spacing between clusters on all but the smallest developments does not comply with th
Da! @ X¢KAA SESYLIiA2Yy Iftft26a Ay ONBized§RrbaRSY

growth [as defined by RCW 36.70A.030(19)] and are not consistent with rural character [as

RSTAYSR dzy RSNJ w/ 2 oc®dTn! dnondémpued ¢KS SE|
RSOSt 2LIvSy (¢ Tefingd aREW 86.70ANBG)1EurtHerd this exemption does
not contain or control rural development, assure visual compatibility with the surrounding rura
area, nor reduce conversion of undeveloped land as required in RCW 36.70A.07Q(&)c).
Granting Motion for Reconsideration (January 23, 2@t 4)

Interim Ordinances

1 Whidbey Environmental Action Network v. Island CounBase No. 1£2-0009 The adoption of
an interim ordinance cannot cure narompliance; the Board cannot determine compliance until
the adoption of a permanent amendmeriinal Decision and Ord@lune 26, 201t 5.

Interjurisdictional Coordination
1 Governors Point Development Company, et al Whatcom CountyCase No. 1-2-0010c In
designation of LAMIRDs, the GMA [RCW 36.70A.070(5)(d)(iv)] requires a Tauntyd I R R NB
FoAtAGeE (2 LINPOARS LBRBESYOI TFrOaAAEGREAT I VR
agencies as providers of public services, those agency plans must be consulted. The Col
aK2dzZ R FaOSNIFAY aOKIO GKS aASNIBAOS LINROJAR
available to the aresEDQ(January 92012 at 141

Internal Consistency
1 Weyerhaeuser, et al v Thurston Count@§ase No. 1:2-0020c [In dismissing claims based on
36.70A.070, the Board held this statute does not support a challenge to developmen
regulations.] RCW 36.70A.070 requires the internal consistency of comprehensive plan polici
not consistency between a comprehensive plard alevelopment regulationsAFDO(June 17,
2011 at 14-15.

1 David Stalheim v. Whatcom County, Case No-240001: [The Board considered sixmonth
interim, onetime extension ordinance for land use development permits that would otherwise
SELIANB®8 ¢KS . 2FNR T2dzyR Iy AyO2yaraisSyode
requires the County to amend its CAO consistent with RCW 86702 (the BAS application
requirement) to preserve or enhance anadromous fisheries, [and] the Ordinance, which includeg
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amendments to the CAO, [but] was adopted without application of BA&(Aug.2, 201) at
17.

1 Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of ECalsgyo.

\v2)

14-2-0008c OSF reads those statutes [RCW 36.70A.070 (preamble) and RCW 36.70A.480(1)] to

YSIYy ao & o (KFdG | {at Ydzad 6S O2yaradaSyd
interpretation leaves out a significant qualifier: it is the goals and policieseoSMP that must
be consistent with the comprehensive plan goals and policies under RCW 36.70A.070. C
O2YLJ) SGSa GKIFG [[dz2iSR aSyiuSyOS gA0K GKS &f
0S AYUSNYylLtte O2yairaiSylriyp Xwila MATI (I0KSS ydiz2
G2 0KS {atQa LR{AOASa® /2yaraisSyoOe o0SisSSy
FYR I 2dzZNAARAOQOUAZ2Y Q& RS@OSt2LIVSyd NBIdz | GA 2
preamble. In this casé is necessary to show that no goal or policy of the challenged SMA
precludes the achievement of a comprehensive maal or policy or vice versX. ® C dzNJi K 3
AyO2yaraiSyoe OflFAYa NIAAaSR INB GAGKAYNn (K
relationship to shorelines, not shorelines of statewide significance. RCW 90.58.190(2)(b) and
Xh{C Flrtfta FINI aK2NI 27F SaiKS fIAGKKAMSZES YISk (il
when it fails to cite any mutually exclusive provisioNere conclusory statements alleging

AyO2yaraidsSyoOe sAlGK2dzi &doaidlyirlt SOARSYOSS

Decision and Order (March 16, 208555, 57

Invalidity
1 Friends of the San Juans v. San Juan Coubase 1€2-0012 The Board overruled its long
standing precedent that a petitioner needed to present invalidity as an issue statenithir s

Petition forReview.The Board concluded invalidity is a remedy. Nothing in the GMA obligates &
Petitioner to frame invalidity as an issue. In overruling prior holdings, the Board does not discoupt

0KS F2dzyRFGA2Yy TFT2N GKS . 2 NRiQ as aficulated 2@itkeds LI2 & /

for Mt. Vernon- the burden of demonstrating the challenged action substantially interferes with

0KS FdzZ FAEEYSyld 2F GUKS Da! Qa 3I21ta&a Aa &GA ¢

prospectively no longer requgrinvalidity to be set forth as an issue within a PFR, this Board doe

require that a petitioner expressly request invalidity as a form of relief within the PFR and suppoyt

that request within the briefingeDO(Oct. 12, 201pat 34, 35

1 Weyerhaeuser, et al vThurston CountyCase No. 12-0020c [In denying a Determination of
Invalidity, the Board stated] Invalidity is a discretionary remedy available to the Board when
determines the continued validity of the challenged legislative enactment would substantially
interfere with the fulfilmentof the GMA goaldA failure to be guided by a GMA goddfies not
inevitably equate to substantial interference. Nothing was presented to the Board that during
the pendency of the compliance period, mineral lands of @ significance would be
adversey impacted so as to result in a permanent loss of those minerals for future extractior
thereby substantially interfering with the maintenance and enhancement of the industry. In
addition, nothing was presented to the Board that the demand for mineral nessun and from
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Thurston County could not be satisfied by the mines currently in operation until such a time 3
GKS [/ 2dzyieé IR2LJGa O2YLX ALy G fS3aAratriarazy X
| 2dzy1eQa 1 OlA2ya adoBESI VAAFALRYSYy il SRFSNB ¥ S
y2i (KSAFEEUN®E @0)at 60-61.

9 David Stalheim v. Whatcom County;ase N0.11-2-0001 The Board concluded the County
violated RCW 36.70A.060(2) and RCW 36.70A.480 as the Ordinance failed to incorporate H
Available Science and failed to comply with RCW 43.21C.030 (2). . . [Board invalidated
Ordinance based on Goal 16[DO(Aug.2, 2011 at 27.

9 Governors Point Development Company, et al. v. Whatcom Cou@dge No. 1:2-0010c Under
w/ 2 ocdtn! douHndénd I O2dzyié daadzoaSoa G2 |
36.70A.300 or 36.70A.302 has the burden of demonstrating that the ordinance or resolution
has enacted in response to the determination of invalidity will no lorsgdastantially interfere
GAGK GKS Fdzf FAEEYSyld 2F GKS 321 ta 2F¢ GKS
limited to invalidity determinations under the standard in RCW 36.70A.302(1), and this burde
of the County does not apply to compliangeterminations.Order Finding Compliance and Non
ComplianceAs Amended on Reconsideratidanuary 23, 2014t 6.

1 Olympians for Smart Development & Livabi\eighborhoods, et al. v. City of Olympi€ase No.
19-2-0002c: A determination of invalidity can only be issued if the Board finds the City of

ht @ YLIAFQa | R2LIGAZ2Y 2F hNRAYlIYyOS tmcn FTLALS

continued validitywdzf R adzo adF yadAl ffe AydSNF S K& DadsivorK
and Order (July 10, 20189 34.

Jurisdiction
1 Weyerhaeusergt al v Thurston CountyCase No. 12-0020c RCW 36.70.430 is a provision of

0KS otflyyAy3d 9ylotAy3a 1046 t9! & X ¢ HKthe . 2|l

compliance with the PEAEDQJune 17, 2011at 9.

1 David Stalheim v. Whatcom County;ase No. 1:P-000L [In addressing a challenge to the
.2 NRQa 2d2NAaAaRAOQOGA2Y ol SR 2y pSporad tNreddingn/
effect until March 1, 2012notwithstanding the fach & & SE LA NS R¢  tReyBoavddzy
found under theWestermantest the appeal was not moot: since the ordinance modified
RS@OSt 2LIYSy G NBIdz | {yAl 2ydidsRieaiEiod grdvided ®itfire guidaindeltad f

public officers in local jurisdictions who may be considering adopting temporary measures wit

extended effectiveness dates and the situation may recur if the County decided to extend th
G 2 ffiie economic hardship 2 NRAY Iy OST GKSNB gl a | 3ISy
Ordinance was no longer in effect (but the policy was still being implemented) [and] abser
SESNDAAS 2F GKS . 2FNRQa 2dzNMEBRXAOGI2ADWNE7.G KS
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1 Governors Point Development Company, et al. v. Whatcom Coudage No. 1-P-0010c The
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Governors Point Development Company, et &l Whatcom CountyCase No. 1-2-0010c
Where Whatcom County has not chosen to be governed by the Planning Enabling Act and
not adopted the public participation requirement of the PEA [as its GMA comprehensive pl
adoption process], the Board has no jurisdiction to consider allegationsvitattcom County
violated the Planning Enabling AEDO(January 9, 2012at 21, 22

Eric Hirst, et al. v. Whatcom Countgase No. 1:2-0013 [Where the County incorporated pre
existing development regulations into its comprehensive plan,] the Board cannot impos
invalidity on preexisting development regulations not challenged within 60 days of adoption.
Second Order on Complian@eoril 15, 2014

Petree and Westergreen, et al. v. Whatcom CounBgse No. 1:2-0018c [A] challenge to the
fryR dzaSa Itft26SR Ay GKS [/ 2YYSNOAFfT C2NB

\v2)

as

117

A d

development regulations were adopted and not appealed years ago. The Board does not hayve

jurisdiction over a collateral attack on land uses that atready permitted through previously
unchallenged development regulatior@rder of Dismissal (July 17, 20489.

JW The John Wilson Gup v. City of Tumwater, et al.Case No. 1:2-0021 In dismissing the
YFGGSNE GKS . 2FNR adGFGSRY a¢KS tCcw AyadSt
designing and needlessly constructing multipld IR @A & SR NER I R-implyingiaal & S
action is yet to come. The PFR also fails to include the required detailed statement of issues.
best there is the suggestion the public participation allowed to date has been inadequate. Finall
the PFR does not allege a specific GMA violatiofact, there is no reference to any GMA statute
whatsoeverg Order of Dismissal (October 28, 20a82.

Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of ECalsgyo.
14-2-0008c OSF [alleged constitutional issues before the Board] in order to exhaust thei
administrative renedies.The Board is created by statute as a qyadicial body of limited
jurisdiction with no inherent or common law power§. |  3A G { dzZNIIS&é2NA 9
of Skagit Cnty.135 Wn.2d 542, 565 (1998)hdBoard lacks jurisdiction to addresmstitutional
claims.RCW 36.70A.280; RCW 36.7@A@Q). Accordingly, issues alleging constitutional claims
are dismissedSecond Amended Prehearing Orded Order on Dispositive Motid8eptember

5, 2014 at 3-4.

County states its CP policy statement for Rural Communities (Type | LAMIRDS) is based
legislative findings IRCW 36.70A.011, i.e., that rural counties must have the flexibility to retain
existing businesses and allow them to expand. The Board notes that legislative findings do r
create legally binding obligations; rather, duties of compliance are createdéguhstantive
provisions of a statute(Compliance Order and Order Faliog Remand on Issue of LAMIRDS
(January 4, 2017yt 67.
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Limited Areas of Mre IntensiveRural Developmentl(AMIRDS)

1 Eugene Butler and Richard Battin v. Lewis Cou@gse No. 142-0010 Rural development is
allowable throughout those areas which have been designated as rutadwig County as well
as within LAMIRDs. However, for LAMIRDs, such development is governed, in part, by differ¢nt
rules.EDO(July 22, 201)at 10.

1 Governors Point Development Company, et\al Whatcom CountyCase No. 1-2-0010c The
common ownership of contiguous lands is not a statutorily established basis for inclusion of langls
within a LAMIRDEDO(January 92012 at 52.

l f 6K2dzAAK GKS Da! R2S&a y20 RSTAYS al NBI éx
lead to the conclusion that it could include a&re portion of a large parcekailure to use the
GSNY &l NBFé¢ |a dzZaSR 0KNRdzZZK2dzi w/ 2 oc®dTn! pn-
the inclusion of a parcel, only a small portion of which met the statutory criterid AMIRD
inclusion, resulting in an oversized LAMIRDO(January 92012 at 55.

In the context of the requirementof RCW 36.70A.070(5)(d)(iiif, K S LJGhblild B d
& S LJ- Nih iefSrBnEe to norresidential uses, s to suficiently ensure thatertain uses in
Typelll LAMIRDs arisolated agequired by the ActEDO(January 92012 at 59.

While it is not necessary for plan provisions that establish LAMIRDs to use the exact same woyds
as RCW 36.70A.070(5)(d), plan provisions for establishing LAMIRDs must utilize todtsaime
that are set out in the AcEDO(January 92012 at 60-61.

¢KS Fdzy RFYSyidGlt LINRofSY 2F GKS [/ 2dzydeqQa LI
limit LAMIRDs in the manner required by the GMA. Rather than determining the size, scale, yse
and intensity of uses thagxisted in a particular arei@ be desigated as a LAMIRD, and limiting
future development in the LAMIRD on that basis, the County instead allows$amgksize, scale,
intensity]in a particular LAMIRD based on the zoning designation applied to a LAMIRD, regardless
of whether those uses were psent in that LAMIRD on July 1, 19B0Q(January 92012 at 92.

The presence of a water or sewer line on a property, without more, is not evidence of intensive
rural uses. FEDO(January 92012 at 94.

A pre1990 utility pipe may be considered as part of the built environment in determining a
logical outer boundary for a LAMIRD, but there must be some evidence of more intensive rurgal
uses to justify LAMIRD designation in the first pl&feO(January 9 2012 at 94-95.

Establishment of a LAMIRD immediately adjacent to a UGA prevents a more efficient expansjon
of the UGA to areas that can be readigveloped at urban deitges. FDO(January 92012 at
96.
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It is not a violation of the GMA that there are areas that the County could have designated as
LAMIRDs but chose not.tbAMIRDs are a discretionary rather than mandatory designation. RCV)
ocdTA! daTndp0 6RO LINBaY allejdoa limifedl &easidflpxeintenss furdly 4
RSOSt2LIYSyio¢eg ¢Kdzaz | O2dzyié R2Sa y20 ORA7
choosing not to create a LAMIRBDO(January 92012 at 163- 164.

O~ UP=

<,

I O2dzyieQa RSOAAAZ2Y y20 (G2 ONBIFIGS | [!aLws
contain intensive ruredevelopment because a county prevents further intensification by holding
future development at rural level&DO(January 92012 at 164.

The fundamental problem ofthe 2 dzy’ 1 @ Q& | LILINB I OK gt a GKF G AlGa
to limit LAMIRDs inhe manner required by the GMARather than determining the size, scale,
use and intensity of uses thaixisted in a particular aretb be designated as a LAMIRD, and
limiting future development in the LAMIRD on that basis, the County instead allowed uses in|a
particular LAMIRD based on the zoning designation applied to a LAMIRD, regardless of whether

GK2aS dzaSad 6SNB LINBaSyild Upohcdngibniehf Coantywr@mlyzad/ |Wd:
existing uses and sizes of buildings in each LAMIRD and adopted a table in WCC 20.80.1Q0(1)
showing allowable uses and sizes of buildings in each LAMIRD which reflect those existing in 1990.

Compliance Order and Order Following Remand on Issue of LAMIRDS, (Januana#62013)

In Gold StaX167 Wn.2d at 72:28), our Supreme Court recognized that RCW 36.70A.070(5)(d)(i
allowed areas of a county to beSda A Ay F i SR +Fa [!aLw5ax Fff2gAy
redevelopment of existing commercial, industriairéa RSy G A I £ 2 NISpedifieaByor dz3
2 Kl 002Y [ 2dzytes GKS /2dz2NI adlFradSR GKIFG Gl
exisSyY OS Xw2 8y CWHT& SMWNI GMKdspA ®&dzNL aGF GSR a[! allw
dzaS a F LI FYyyAy3a RSOAOSST -thie igdoghiNdn of @xisthg ardadNS
and uses and are not intended to be used continuously to meetisdeeal or perceived) for
FRRAGAZ2Y It O2 YYSNDAJorfipliahog rdek ahiR @edetiMdFowirfg Rémant Rrf o ¢
Issue of LAMIRDS (January 4, 2@1 856.

(0p))

'E(nrm

[T]he Coumty stepped beyond GMA bounds (and beyond the bounds of@bkl Stardecision)
when it adopted WCC 20.80.100(2), (3) and (4) because these sections exempt Type | LAMIRDs
from GMA requirements for existing character in 1990 and exempt Type Il LAMIRDs from
requirements for size, scale, use and intensity [through direct exemptions or an administrative
approval processcompliance Order and Order Following Remand on IssueMiRD $lanuary
4, 2013 at 69.

Logical Outer Boundary
1 Governors Point Development Company, et al. v. Whatcom Coubase No. 1-2-0010c The
.2 NR KFa LINBOGA2dzat e NHzZ SR GKFG SELI yRAy3| i
20KSNBAAS y20 StAIA0ES F2NJ AyOtdzaazy (2 NBI
LINB LISNJ a02LJS 2F | f23A0Ff 2pgah&NXténgiarferdnditBed & L
[h. 2F G(KS SEAalAy3d RSQOSt2LIREBYENBE &ALINE 8B é&as
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GMA GoalZGwSRdzOS GKS Ayl LILINBLINAFGS O2yOSNEAZ2Y ;
RSyaAate RS@St 2 LIY Sgitie @dstencesdt dn& stall.beildingRith & dogimercial
dzaS Ay wmMdpdn R2Sa y20G Sljda dS G2 +ty FNBF 2F |aY
seven acres from other development. The Board finds theldggloes not create a boundary
GKFGO A3 ARGIYSIIANEA SR YR O2ydFAYySRZé | & NBI dzh N
GRSt AYSIGSR LINBR2YAY!Il (i SCotpliané Oié Snd @uist £afiow S v [& A
Remand on Issue of LAMIRDS (January 4, 2078)

Major Industrial Developments (MIDs)
1 Eugene Butler and Richard Battin v. Lewis Coufgse No. 12-0010 MIDs (RCW 36.70A.365,
RCW 36.70A.367) are an optionadt a mandatory, planning tool under the GMADO (July 22,
2010)at 10.

Market Factor
1 Futurewise v. Pacific Count@zase No. 12-0021 The market supply factor is designed to
account for land unavailable due to the nature of the land and its devotion to public uses, and
GKFG I FdzZNOIKSNI NBRdAzOGA2Y F2NJ aYIFN] SO dzyl O A
supply facto. FEDO(June 22, 201)1at 20.

Mineral Resource Lands
1 Weyerhaeuser, et al v Thurston Countyase No. 1:2-0020c RCW 36.70A.170(1) mandates the
designation of MRL that have lotgrm significance. Minerals are defined to include gravel, sand,
and valuable metallic substances. MRL are not defined by the GMA; nor does the GMA clarify the
phrase "longterm significane for the extraction of minerals" [although "Longterm commercial
significance" is defineddEDQJune 17, 20N)1at 21-22.

The aforementioned and other GMA provisioastablish the following requirements for the
designation of MRL, the first five of which would similarly apply to crafting MRL designatio
criteria:
1. Lands that are not already characterized by urban growth;
2. Lands that have loAgrm significance fothe extraction of minerals;
od /2yAARSNIGAZ2Y 2F (GKS flyRQa LINRPEAYAGE| {
4. Consideration of the possibility of more intense uses of the land;
5. Consideration of the mineral resource lands classification guidelines adopted by the
Department of Commerce;
6. Consideration of data and information available from the Department of Natural
Resources relating to mineral resource depogifsDQJune 17, 201)1at 22.

=

Ly O2yaARSNAYy3I gKSGKSNI F2NBAGNE YR YAYAYH
basis on which to reach a conclusion that the two natural resource land designations afe
incompatible under WAC 3680-040(7)(b) AEDQJune 17, 201)lat 29.
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[There are] three types of natural resource lands, together with critical areas, that the GM/
requires cities and counties to designate and conserve. The designationoaseérvation of
these natural resource lands prevents the irreversible loss of such lands to development. T
importance of natural resource land designation is underscored by the fact designation of natur
resource lands is the first imperative of the GMAFDQJune 17, 201)1at 21.

[N]either the County's brief nor the record explain the extent to which Thurston County appliec
the specified WAC factors when crafting its MRL designation criteria. Furthermore, while it
clear the County included designation criteria not specificaly to the WAC factors, the record

contains no discussion, no analysis and no rationale for departing from the Minimum Guideling
AFDQJune 17, 200)lat 27.

Basing [designation] decisions on "uncertainty" or on "unknown" results fails to provide sufficien
justification for departure from the minimum guidelines, let alone the requirements of RCW
36.70A.170 to establish designation criteria that would leadMA&ompliant MRL designations.
AFDQJune 17, 201)at 28.

¢tKS /2dzyieQa I NBdzySyid dKIFIdG Ad ¢l a YSNBteé «a

merit in the conext of [the GMA mandate to designate natural resource lands. RCW 36.70A.170Q.

Prior to reaching a stage in the planning process which necessitates a balancing of the GMA go
jurisdictions must first comply with GMA requirementg=DQJune 17, 200)lat 30-31.

Minimum Guidelines

1 Weyerhaeuser, et al v Thurston Countgase No. 1:2-0020c [T]he Board concludes, in light of
the Manke and Lewis Countglecisions, that RCW 36.70A.170(2) and RCW 36.70A.050 must h
read to require jurisdictions to follow the Minimul dzA RSt Ay S&4 Q a Jufisdididddj dz]
have the flexibility to assign varying weight to the factors related to long term cenciai
significance included in RCW 36.70A.@80 the applicable Guidelinedurisdictions also have
the discretion to depart from other portions of the Guidelines which are merely suggestions
provided the departue provides comparable benefithat freelom, however, does not extend
to deviating from those portions of the Minimum Gulohes which are requirementS€ompliance
(Order, July 17, 20)2t 15.

The Minimum Guidelines state that a jurisdictionust determine if two applicable yet
overlapping natural resource designations are incompatiBlempliance Ordgduly 172012 at
16.

WEBKS /2dzyieQa FlLAfd2NBE (2 RSUGSNXYAYS 6KS
incompatible and, if incompatible, to determine which resource provides the greatestérnyg
commercial significance, violates RCW 36.70A.170(2), WAC®ER0(5) andWAC 365L90
040(7)(b) Compliance Orddduly 17, 201pat 19.
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[T]he classification and designation of natural resource lands of-termg commercial
significance, includig both the criteria for doing so as well as subsequent actual designation$
pursuant to RCW 36.70A.170, should be based on the factors set forth in the RCW 36.70A.030(10)
definition of longterm commercial significance aslWas the Minimum Guidelineh.is then the
function of development regulations to conserve natural resource lands (as well as the protectign
of critical areas)Compliance Orde€duly 17, 201pPat 19.

1 George Lane, Michael P. Shaw and Puget Sound Surfacers, Inc. v. Clallam @as#yo. 18
2-0006: The Board believes that it is also important to address an issue raised by the County
where it was suggested that the chapter 3680 WAC Minimum Guidelin@s NB 3 dzf | G A|2 Y
possibly optional. That is not the case. It is imperative that the County address the Minimum
Guidelines of chapter 36590 WAC, adopted pursuant to RCW 36.70A.@%al Decision and
Order (April 8, 2019t 14.

Mitigation
1 Friends of the San Juans, P.J. Taggares Company, Common Sense Alliance, William H. Wright,
and San Juan Builders Association v. SaanJCounty, Casblo. 132-0012c:d a A G A A+ G A 2 Y ¢
GYAGAILFGA2Y &SIjdzSyOAy3¢é INB y2a fglkea Of §I
GO2YLISyalG2NE YAGATIOGA2Yyéd ¢KS fFOGGSNI Aa (K
avoidance and minimization. linvolves restoring (restablishing, rehabilitating), creating
(establishing), enhancing, or preserving wetlands to replace those lost or degraded through
LISNY¥AOGGSR FTOUAGAGASEAD GaAldAIlIGA2yE YR aGYRI
include aghe first option, avoidance of any impact. If avoidance is not possible, the second step
in mitigation sequencing is minimization. Only after those first steps does one then consider
compensatory mitigationOrder Finding Compliance, p. 10 (May 14, 2015)

Mootness
1 Martin v. Whatcom CountyCase No. 1:2-0002 In 1972 the Court[In re Cross, 99 Wn.2d 373
at 377(1983)(citingsorensorv. Bellingham, at 558)]adopted criteria to consider in deciding
whether a matter, though moot, is of continuing and substantial public interest and thus
reviewable. The three factors considered essential are: (1) whether the issue is of a public |or
private rature; (2) whether an authoritative determination is desirable to provide future
guidance to public officers; and (3) whether the issue is likely to recur.

Il RSUSNNAYILGAZ2Y 2F GKS / 2dzy & QD wdadl YidtJberdf y @ S
guidance toother public officers because the policy is likely to be unique to Whatcom County
and also because cities and counties are vested with great discretion in the adoption and wordipg
of their plan policiesEDOJuly 22, 201)lat 18-19.

Moratoria

1 David Stalheim v. Whatcom County;ase No. 1-2-0001 [The Board addressed an interim
ordinance which purported to remain in effeagntil March 1, 2012notwithstanding the facit
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Natural Resource Land&oal 8)
1 Friends of the San Juans v. San Juan Cq@uage 12-0012 RCW 36.70A.200 requires San Juan
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G SELIANBREé 2 yWhillddyeOrdmahce statad it was in effect for only six months, it
[purported] to allow permit extension requests to be filed for up to two years. If it remains
effective [that bng], the County was required to develop a work plan, something for which it
failed to make provisiorEDO(Aug.2, 201 at 21.

Skagit D06 v. Skagit CountyCase No. 12-0011 A moratorium exists where a city denies a
property owner the ability to submit an application for an otherwise permissible use or activity
under the governing zoning everother uses are not barredeDO(Aug. 4, 201pat 7.

The GMA envisions a hieraschof development within the UGA first in areas already
characterized by urban growth wdh have adequate existing public facilities/services, second in
areas characterized by urban growth, but that will be served by both existing and additionall
needed facilities, and lastly in the remaining areas of the UGA. If a City were requiredrid exte
sewer service to every property in the unincorporated UGA, this would create chaotidydepp
developmentEDO(Aug. 4, 201pat 11-12.

County to not preclude EPFs within its borders. This does not lessen its duty in relationship
protecting natural resource landsAs with critical areas, natural resource lands must be
designatediusing best available sciendeéhe Legislature gave clear direction that natural resource
lands are a foundation around which other land uses must be adju3teel.natural resource
lands functions have a priority over other functions on tteatd or even on adjacent landehe
Board concluded that natural resource lands were at risk because the development regulation
as adopted by San Juan County (Ordinan@®1D), only disfavored BFs in natural resource

lands.The County did not specifically guide or limit siting EPFs to conserve land to maintain the

natural resource industry that relies upon RDQ(Oct. 12, 201Pat 30, 31

Weyerhaeuser, et alv. Thurston CountyCase No. 1:2-0020c Although the language of Goal 8
[36.70A.020(8)] makes no express reference to mineral resources, the languageeischasive

and the mineral resource industry is indisputably a natural resource industry since its vel
existence relies upon the geologicdeposits it extracts from the land. Therefore, when
considering amendments to its criteria for the designation of mineral resource lands, Thursto
[ 2dzy i@ Qa I QUA2ya ¢S NBithih2 appliSabl&giading privcipie deing K\ 3
maintenarce and enhancement of the indust&FDQJune 17, 200)lat 58.

w!B8ye OfFrAY X FEftS3IAYy3I | FlLAtdZNE G2 | R2 LI
Natural Resorce Lands] would more appropriately be based on RCW 36.70A.040, not RC
36.70A.060AFDQJune 17, 20D)1at 37.

Claims alleging a failure to assure that adjacent usesadlanterfere with the continued use of
MRL are properly raised under RCW 36.70A.060(1) as it is the provision of the GMA wh
imposes the requiremenAFDQJune 17, 20N)1at 37-38.
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WEBKS /2dzyieQa FlIAfdzNE (2 RSUSNNYAYS 6KSGKS
incompatible and, if incompatible, to determine which resource provides the greatestésny
commercial significance, violates RCW 36.70A.170(2), WAC®E®R0(5) andWAC 365L90
040(7)(b) Compliance Ot (July 17, 201pat 19.

1 Nilson et al. v. Lewis CountyCase No. 1-P-0003 [Petitioners challenged county action alleging
a failure to assure the conservation of designated forest lands] The Board found claims based|on
RCW 36.70A.060 alleging a failure to initially adopt regulations designed to assure the
conservation of the Coune Qa F2NBald NBaz2dzZNOS I yRa ¢2d
36.70A.040, not RCW 36.70A.06@0(Aug.31, 201} at 11.

N
—h
P

Designation/Dedesignation

1 Friends of the San Juan v. San Juan Cou#&ge No. 12-0001:Significantly, the County did not
conduct a countywide or regional analysis pursuant to WAC-388-040 and WAC 36590-060,
a fact which the County acknowledgddnal Decision and Ordglune 30, 2014t 15.

The process description and recommendations in this secth@ 365190-040(3)]incorporate
those clarifications arising fro legal challenges and describe both the initial designation and
conservation or protection of natural resource lands and critical areas, as well as subsequent
f20Ff FOGA2ya (2 | YSYR (K #2& Sttd &d thaldaesiatbry a (I Y
must follow the same thorough analytic process as required for designdioal Decision and
Order(June 30, 2018t 16-17. In order to dedesignate natural resource lands, jurisdictions must
go through the same process of analysis applicable when designating those natural resource
lands.Final 2cision and Order (June 30, 20463.

Numerous appellate court decisions in additiorL#wis Countgnd Manke Lumber Cphave
referenced the Minimum Guidelines [Chapter 3680 WAC], concluding they are mandatory . .
. Final Decision and Order (June 30, 2@td).

WAC 365190040 addresses the process for the designation as well as the designation
amendment process for natural resource lands in general while W 38560 is focused only
on forest resource lands. Both subsections provide guidance and directiquriatictions in
regards to designation and eesignation of forest lands. Included in both of those rules is a
direction that designation and déesignation must be undertaken on a countiyde or regional
basis Final Decision and Order (June 30, 2@t@)x.

1 David Stalheim v. Whatcom Countf;ase No. 1-2-000L In regards to Goal 7 (Permits), the
Petitioner argued the£dzy 1 &8 NBJISNBESR 4KIG KFR 0SSy aasSl|id
be reviewed against BA®rdained in the CAOThe Ordinance created a mechanism by which
older, vested projects could remain vested for another two years thupdsging that public
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expedation. ... The Board found the County has the ability to adopt ordinances (interim o
permanent) that may contradict lonlgeld public expectations . . . but the county legislative body
is nevertheless entitled to do so when they follometrequired piblic proceduresEDO(Aug.2,

2011) at 21.

Petitioner claimed the County's repeal of an ordinance extending permits failed to result i
compliance with the FDBecause repeal failed to protect critical areas and incorporate BAS ang
were adopted without SEPA compliaadhe Board found the County had addressed the FDO
requirements, except for permits which the County extended while extbjo the invalidity

—

—J

finding. While the County had failed to comply with Chapter 43.21C RCW (SEPA) when adopt|ng

the original Ordinance, upon compliance the Countyeapd the challenged ordinancH.the
Board had remanded the therepealed ordinance to the County to conduct argbhold

determination, this action would ndt RRNB &aa t SiA iThe&seg SidErs refatddytd S|NJ

expired permits, or those set to expire, which were extended without application of developmen
regulations adopted since theepmits were originally issd. While the Board expressed its
serious concerns regarding the County's action to extend permits without the most recent
regulatory requirements, the Board had no remedy to address the impact of extended permitg,
rather Superior Court has exclusive jdrgtion to address "land use decisions" (RCW 36.70C.020
which includes permit extensiong/hile the Board appreciated Petitioner's zealous advocacy for
environmental protection, the Board did not @ authority to grant reliefOrder Denying Motion

for Reconsideratiofuly 17, 201pat 4.

Skagit D06 v. Skagit Countfase No. 12-0011 Neither a right to annexation nor to sewer
extension are the types of rights the Legislature intended to be protected under Ge6&l®.

(Aug.4, 201Q at 15.

Weyerhaeuser, et al v Thurston CountZase No. 12-0020c [In addressing Goal 6] The

property right Weyerhaeuser argues has been impacted is the use of its land for the extractign

of mineral resource for offite commeOA | £ LJdzN1J2&aSad {AYAf Il NI &z
argument but not just for itself but for undefined land owners. The Board is well aware that thg

ability of a property owner to use property has been recognized as a property right, although the

Boad knows of no cases finding that a property owner has the right to use property for any
purpose it deems fit or which would result in the greatest economic rel@FDJJwne 17, 201}
at 56.

[Asto Goal &t NP LISNIieé wAIKGAB 2SeSNKISdzaSNHA | NE
criteria, which restricted use [of mineral resource lands], were reasonably related to a legitimat
governmental purpose or whether it conformsnexus and proportionality rules. The Board has
previously articulated that although Goal 6 opens with a statement related to the
unconstitutional taking of property, it has no authority to determine constitutional issues. The
language relied upon by Weyweuser is grounded in holdings of the courts addressing
constitutional issues [for which the Board lacks jurisdictig¢dDQJune 17, 201)lat 56.

D
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1 Olympia Master Builders, Thurston County Chamber of Commerce, Hinkle Properties, Inc., arn
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14-2-0008c [Claiming provisions of the SMP would render its vested project application
nonconforming and deprive it of propertyights, Hood Canal asserts the County did not
meaningfully analyze constitutional issues raised as required in WAQGITE5(5) which

NBIjdzA NBa | LILIX AOFGA2Y 2F GKS 1 GG2NySe DSyEB

takings. Two documents in the G6ui € Q& NBO2NR adzYYI NAT S GKS
portions protected under attornexglient privilege. The Board finds the County analyzed and
responded to the AG memorandum as required by WAG26¢/B36(5).]JFinal Decision and Order
(March 16, 2015at 83-85.

Hinkle Homes v. Thurston Countyase No. 122-0002 The 60day appeal period applies only to
"adopted" comprehensive plan or development regulation amendments@my begins to run
following "publication” of notice ofhe jurisdiction's actionOrder Denying Motion to Dismiss
(February 8, 20163t 3.

RCW 36.70A.290 provides noesfic guidance as to what might constitute sufficient
GLIzof AOF A2y E 2F y2GA0S 2F +y 2NRAYlIyO0SQa
Y20A0S¢s LISGAGAZ2YE FT2NI NBOASSH Ydzald 0SS TFAf
publicatof/ F2NJ | O2dzyiée akKlFff o06S GKS RFEGS GKS ¢
plan, developmehregulations, or amendmentsPrder Denying Motion to DismiéSelyuary 8,

2016)at 3.

Although RCW 36.70A.290 lacks guidance regardinggmtisin publication requirements, the
purpose of the requirement is clear.

The purpose of requiring publication before an ordinance is adopted is to afford an opportunit
to partiesin-interest and citizens to be heard on the subject matter and content of the ordinance
while the purpose of publication after the passage of anmadce is to afford the chance to have
the ordinance judicially reviewed. (citations delete@yder Denying Motin to DismisgFebruary

8, 2016t 4.

[Referencing an AGOY R OKLF LJISNJ cpdmc w/ 23X (GKS . 21 NR
O2yaitAtdzi S dLIzot AOFGA2YyEB8 w/ 2 oc®dTn! ®HMAOH
action (i.e. ordinances amending comprehensive plans or development regulations) agdequir
by applicable state law. In this instance, chapter 65.16 RCW establishes publication requireme
for ordinances adopted by counties. [The Board acknowledged it lacked jurisdiction to determin
compliance with that chapter], basing its conclusion onadlufe to comply with RCW
36.70A.290(2)0rder Denying Motion to Dismiss (February 8, 2@16)
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Public ParticipatiorCitizen Participation (Goal 11)
1 Port of Shelton v. City of Sheltp@ase No. 12-0013 RCW 36.70.547 requires consultation with,
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among others, the Aviation Division. While [Sheltevds not required to comply with the
Aviation Division suggestions, the Aviation Division has a level of technical competence to
AABSY RdzS 6SAIAKIP 2KAES Ad slra y20 Of S NJ
clear error to make decisns based on a misinterpretation of the evidence in the RedexD
(Oct. 27, 201Pat 21.

[Petitioner asserted the City "failed to coordinate with the AviatDivision, the FAA, the Port
(another municipal entity), and the community of pilots . . . to reconcile conflicts" as it

"disregarded” the concerns of those entities and individuals. The Board stated] Ultimately, the

GMA grants the legislative body of tharisdiction with landuse planning authority the final
decision on comprehensive plans, development regulations and amendments to them. "Ensuril
coordination” as used in RCW 36.70A.020(11) and "consultation" as used in RCW 36.70. 547%
not shift the deisionmaking authority to others; in this instance, to the Port or WSDOT Auviation.
Rather, it was incumbent upon the City to: 1) encourage public involvement in the plannin
process and actively consult with the entities/individuals listed in RCW 367(&bd; 2)
substantively consider the comments it received. The Board concludes public comment w
allowed, formal consultation took place, and the Record reflects the City considered th
information and opinions it receive@DQ(Oct. 27, 201Pat 32.

Weyerhaeuser, et al v Thurston Count@ase No. 12-0020c The issue clearly presented is
whether or not the change from dual designation [of Forest Resource and Mineral Resour¢
lands] to a preclusion of dual designation was within the scope of the alternatives available fq
public comment and therefore excuséte County from providing an additional opportunity for
comment under RCW 36.70A.035(2)(b)(ii). The County states that it was considerir
comprehensive plan and development regulation changes to its MRL designation criteria: "th
scope of the proposal wathe entire designation process.” However, that argument would
literally allow any change to the amendments proposed and presented for public hearing.
would be difficult to envisiot y& aAddzr GA2y 6KSNB w/ 2 dhedT )
Board simplyannot agree with that propositiolAFDO (June 17, 2014t)9-10.

Martin v. Whatcom CountyCase No. 12-0002 While the Petitioner has alleged a violation of
RCW 36.70A.140 in his Petition for Review, nothing in his briefing artictlateshat section
was violated.This section of the GMA requires jurisdictions to establish a public participatior
program providng for early and continuous public participation in the development and
amendment of comprehensive plans and development regulations implementing those plan
Petitioner has pointed to nothing in the record that would demonstrate that the Countydf&ile
comply with this sectionlf, as the County infers, Petitioner is basing his public participation
OKIfftSy3aS 2y (KS [/ 2dzyieQa FlIAftdz2NBE (2 R2 |
would need to demonstrate that such level of analysis vesgiired by the GMAEDO(July 22,
2017 at 11-12.
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Reasonable Measures
f Futurewise v. City of Ridgefiel€Case No. 12-0007 RCW 36.70A.215(NB |j dzA NB & |
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91 City of Oak Harbor v. Island Countgase No. 1-2-0005 The Citycontested the adequacy of the
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/| 2dzy 1@ Q& LJzo £ A O nil goasaltatiGrantatye CitylniNEb @@ duad the County
complied with all public noticeand consultation requirementsAn interjurisdictional
disagreement does not mean the County vielhthe GMA See pages 285 of the FDOEinal
Decision and Order (December 12, 20&1)9-25.

Friends of the San Juans, et al. v. SamnJCounty Case No. 1:2-0012c [In response to

t SGAGA2YSNBEQ |ffS3ASR GAz2f !l A2 y43RREW(tHe Boald LJ
stated]d CANBRG 2F FfftX GKS . 2FNR f1014&a 2dz2NRARA
has occurred. The Board is, however, empowered to consider challenges alleging violations
GMA public participation requirements. . . it is possible that factécgent for a court to
determine an OPMA violation occurred could similarly be sufficient to support proof of a GM/
LJdzo t AO LI NGAOALI GA2Y @GA2ftFdA2y 2N 2F | O
Conversely, the opposite is true as wehyAuch situations would be unique ttee specific facts
2F | FOO @é&pterhber 6, 2018)15

George Lane, Michael P. Shaw and Puget Sound Surfacers, Inc. v. Glailamy, Case No. 18
2-0006:To achieve that involvement [early and continuous public participation] it is incumbent
upon the jurisdiction when undertaking a RCW 36.70A.130 and .131 update process to broag
disseminate notice of the review, a schedule tloe update process, identification of the scope
of the review, and notice of the opportunities of when to commeinal Decision and Order

(April 8, 20195t 7.

. . . the review and evaluation process for MRL is similarly subject to the public participatio

requirements of the GMA. That public process must precede the legislative process to adopt

amendments of same, or a determination that no amendments are requifedl Decision and
Order (April 8, 2019t 11

A failure of public participation requires a finding of noncompliance and remand of the matte
without addressing the substance of the jurisdiction's actions as challenged by the Petitioner
Final Decision and Order (April 8, 2040) 2.

in consultation with its cities... to establish a review and evaluation program . . . the purpose
. shall be to: (a) Determine whether a county and its cities are achieving urban densities with
urban growth areas by comparing growth and development assumptions, targets, andgect

contained in the countywide planning policies and the county and city comprehensive plans with

actual growth and development that has occurred in the county and its cities; and (b) Identif
reasonable measures, other than adjusting urban growth atdéas will be taken to comply with
0KS NBIdANBYSyGa 2F (GKAa OKILWGSN®WE LT |y
be taken todincrease consistency during the subsequent-Bvé | NJ LEnAIIDEcRidnéand
Order (November 28, 201&) 10, 11.

\v2)

=

y

—

v

OF:

n

~

K Y ¢



http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3069
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3069
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=3379
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=6468
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=6468
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=6468
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=6468
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=6468
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=6006
http://www.gmhb.wa.gov/Global/RenderPDF?source=casedocument&id=6006

Western Washington Region: Digest of Decisions by Key Holding

\v2)

¢tKS . 2FNR y20848 GKS tly3da 3IS +tyR O2yGSEG 27
for urban density consistency shall occur periodically (not annually). The timing of the RCW
36.70A.215 Evaluation component is to coincide with the timing of gbgodic CP update
deadline, established by RCW 36.70A.130. There is no evidence the State Legislature intended to
require counties and cities to conduct this urban density Evaluation and potentially adopit
reasonable measures every time there is a compnsiee plan amendmenginal Decision and
Order (November 28, 201a) 11.

Recusal
1 William H. Wright v. San Juan Countgase No. 14£-0005 [In addressing a motion for
NBEOdzal f k RAaldzZr f AFTAOIGA2Y T . 2FNR YSY0OSNER Oy a
Code of Ethics, RCW 34.05.425, and the statutes governing Ethics in Public Service, chapter 42.52
RCW SeeWilliam H. Wright v. San Juan Cour®ase No. 12-0005 Determination on Motion
to Disqualify (Board Member RoehDetermination of Board Member Raymond Paolella
Determination on Motion to Disqualify (BoBMember Carter)

Rural Character

1 Eugene Butler and Richard Battin v. Lewis Cour@ase No. 1{2-001Q0 Rural character as
envisioned by RCW 36.70A.030(15) refers to patterns of land usdeuedopment. That is, it
takes a broad approachan area wide approach rather than a site specific one, which is
evidenced by the use of words such as "patterns”, "predominate”, and "landscapes"... RCW
36.70A.070(5)(c), on the other hand, is more tigdcused. That section mandates the inclusion
2F YSIFadiNBa gAGKAY | 2d2NARARAOGAZ2Yy Qa NHzNJ f
compatibility of rural development with the surrounding rural are®QJuly 22, 2010at 16-17.

(0p))

Per RCW@&70A.011 andRCW 8.70A.070(5), [tihe GMA does not prohibit business development
AY NHzN} £ | NB} X GKS NHzNI £ St SYSyld aiddRurdl 2 (A Y
5S@St2LIYSyd A RSTAYSR 4 w/2 ocdtn! ®nosqow
RSOSt2LIYSYyd X AyOfdzRS SyadaNAy3 &dzOK dzaSa | NE

NE O2yaraisSyid oAGK [FDOAuly 22 DHBfIAXE NUzNI f QK|

a
a

The entirety of that definition [Urban Growth RCW 36.70A.030(19)] also references ah
incompatibility with the primary use of the land for "ruralassand rural development” [not just
agricultural production]. Rural development can consist of a variety of uses. All parcels in the
rural area need not be capable of producing food, fiber or mineral resources ... Consequently,
the Board concludes therdfeByY OSR LI NI A2y 2F GKS RSTAYAGAZ2Y
dza 8 2F fFyRé0 R2S8Sa y20 NBTSNFYRIOS2 2006R10-&8 i 2

13.

1 Governors Point Development Company, et al v. Whatcom Cou@yse No. 1-2-0010c
Aspirational language in a Comprehensive RlaheKittitas Countycase does not result in a
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mandate that every isolate@omprehensive Plan polioyust be devoid of conditiondnguage

and contain only directional provisions but, instead, the Comprehensive Plan must be considergd

Ay Ada SyuAaANBGe (2 RSUSNNYAYS AT (GKSNB Aa
appropriate so long agshe Comprehensive Plan provides a framework that ensures compliancg
with the GMA and provides measures by which a jurtgghcwill be held accountableEDO
(January 92012 at 30.

RCW 36.70A.070(5)(c) provides that the rural element of a comprehensive plan must conts
measues to protect rural characteWWhile development regulationsay require consistency
with the Comprehensive Plan ftre various zoning districtthe Plan itself must clearly spell out
0KS YSIadaNBa 2 aO02yidlAy FyR O2yiNRBfé¢ RSG
36.70A.070(5)(c) standarBDO(January 92012 at 30, 3334.

The Board reads the Supreme CoKittitas decision as requiring that the rural element itself
contain provisions ensuring that applications for rezones do not result, over time, in a uniforn
low-density spawl. EDO(January 92012 at 72-73.

w/2 oc®Tn! daTnopLuOoOVOADPO NBIjdzANBa aYSH adzNEB
OKF NI OGSN) 68 GLINRIXCOUYKRIZENKIGAOSDI & & SIBI | yF

\v2)

—

rad

¢

n

Qx

[Measures necessary to protect surface and ground water resources in the Lake Whatcom area

are clearly identified in the record, as are measures to protect the Chuckanut Wildlife Corridor,
Incorporating sch measures into the Rural Element should be a straightforward &3k
(January 9, 2017yt 40, 44.

Eric Hirst, Laura Leigh Brakke, Wendy Harris, David Stalheim, and Futurewise v. Whatcom

County, Case No. 1:2-0013 Thus, current scienekased studies conclude that most water
resource degradation in the Puget Sound region and Whatcom County in peartcan be
attributed to land use ad land development practice$he GMA requires rural character to be
protected by measures governing development that provide patterns of land use consistent w
water resource protectionFrom the evidence in the recd@bout the extent and persistence of
water pollution and lack of water availability in Whatcom County, and the need to integrate landg
use and water resource planning, the Board finds the County has not employed effective lan
use planning that contains nasures to protect water supply and water quality as required by
the GMA Final Decision and Order (June 7, 2@t 34

The Board found evidence in the record of continweater degradation resulting from landsa
and development activitiesz:DO (June 7, 2018) 31-43. GMA requires protective measures for
rural character including protecting water supply and water qualitye Board concluded the

| 2dzy 18 Q& SEAaGAY3I RSOSt2LIVSyid NBIdzAE I GA2ya
surface and groundwater @untity or quality and did not meet the GMA mandates of RCW
36.70A.020(10), .030(15), .070(1), and (5)(c)ERO (June 7, 2018} 44.

—

d

F I
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Rural Densities
1 Governors Point Development Company, et al v. Whatcom Cou@gse No. 1-2-0010c A

Rural Element
1 Governors Point Development Company, et al v. Whatcom CouBise No. 1-P-0010c The
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density overlay, potentially allowing for a small number of lots smaller than five acres in size in
total area comprising only 1.4 percentof all couNyizNJ € f | YRAZ gAft y2i0
conversion of undeveloped lands into sprawling, 8wy a8 A G& RS@St 2 LIYSy
appropriate Comprehensive Plamral element measures:DO(Januay 9, 2012 at 128,

Clark County Citizens United, Inc. v. Clark Cou@gse No. 1-2-0005c¢ The express purpose of
Clark County 2 RS nndupnodmnn ! NbFy wSaSNPrémature@idt |
RAGAAAZ2Y | YR RS@St2LISyd GKIFG @2dzZ R LINBOf
GONI yarAldA2y NBaAaARSEFSAEOI RSP 2 ¢ LIYSyY (bkdwed the K S
GMA inKittitas County® & & Ay Of dgR&R ceatdrS YomSi@indy>clhbRses,
governmental uses essential to residential neighborhoods, and schools with no limiting criter
A0FyRIENRAD /fFNJ] / 2dzyieé Qa ysésbragricuadlshdsdifongh @
term commercial significance with no lot coverage limisal Decision and Order (March 23,
2017)at 31.

oLy YAGGAGlIrA GKS {dzZLINBYS / 2dzNI adl 6SR6 a!
tfFy AG&aStFT Ydzald AyOfdzZRS az2YSGKAYy3 G2 | dac
Clark County CP does not provide for a variety of eakities in its plan as required by RCW
36.70A.070(5)(b), but refers to its zoning regulations to implement the variety dengiiies.
Decision and Order (March 23, 2047 57-58.

GMA specifically allows counties to consider local circumstances when planning a rural eleme
providing hat the county develops a written record explaining how the rural element harmonizeg
GKS Da! LXFyyAy3 321 fa I yR YSSieedmtbe adiéldiedzA
document.EDOJanuary 9, 20122t 129-130.

Ordinance 20132 still contains no criteria differentiating R5 and R10 that would assure long
GSNY O2yiGAydzZyOS 2F |yeé NHzNFt f2d0a €FNABSH
subdivision ofall larger lots into five acre lots. So the potential to develop five acre lots
OKNRdzZAK2dzi GKS NMXzNI £ FNBF A& y2ad O2yidl Ay SH

2F NHzNF £ RSyaAidAaASaéed RSAONAOG SR A yFuherthe Board 1 /s !

has found no criteria in the Plan providing for the continuancarof rural areas less densely
developed than 1du/5agCompliance Order and Order FollowRgmand on Issue of LARDS
(January 4, 201)3at 31.

Eric Hirst, Laura Leigh Brakke, Wendy Harris, David Stalheim, and Futurewise v. Whatcor
County,Case No. 12-0013 Read together, these GMA provisions [RCW 36.70A.030(150(d) an
(9), 36.70A.020(10), 36.70A.070(1); and 36.70A.070(5)(c)(v) ] indicate that patterns of land (

\v2)
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and development in rural areas must be consistent with protection of instream flows,

groundwaterNS OKIF NHS FyR FAaK IyR gAfREAFS KI oAl

provision must include measures governing rural development to protect water resoloeak.
Decision and Order (June 7, 20a821.

Settlement
1 Nilson et al v. Lewis Count@ase No. 1:P-0003 [In response to a request by Petitioners for the
Board to ban an intervenor from participating in settlement dsgions] The Board encourages
settlement efforts but views them as options to be decided upon by the parties. A decision t
allow an intervenor to participate in such discussions is properly one for the jurisdiction (or
petitioner) itself and not a decisn that should either be mandated or precluded by the Board.
Order on Church/Nilson Motioif&pril 27, 201]at 4.

Shoreline Management Agt Standard and Scope of Review
1 Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of ECalsgyo.

14-2-0008c¢ KS & LILJ AOF6tS 3FdZA RSt AySaeé NBFSNByO$

which set forth the scope of the 2  NRQ& 2dzNAARAOUGA2Y F2NJ {at
of chapter 17226 WAC [i.e., WAC 128171 through 1726H p M8 X o6dzii G KS .
NEOGASG faz2z AyOfdzRSEA aiKS YAYAYdR610INE@ER dz
173261606 RdzS G2 0GKS NBTSNEBy 036014\l RimlDackbiakd? V|
Order (March 16, 2013t 11.

Shoreline Master Program
1 Hood Canal Sand & Gravel, LLC, et al. v. Jefferson County and Department of EQaegy\o.
14-2-0008c WSFFSNER2Y [ 2dzyieé R2Sa y20 ySSR G2 aze
making discrete amendments to the original SMP. [The periodic update of the Shoreline Mast

Program required by RCW 90.58.080(2)(a) does not require evidence of changed lo¢

conditions.],Final Decision and OrdeMarch 16, 2015at 19, 31.

[WAC1726H nMOO V0O R0UB R2Sa y2i NBIldZANBSZI & h{
withAydSyid (2 O2NNSFREDIARS 2ODSgzaSTAO fAY
andthe §ANBES 2F RSOS{RVMAVBEYTIIRIA YALHE DG aWENR RSGS
completed requirements in WAC 126H n MO 0o 0 OO0 (2 GAyRDSNVEPANE
WAC 1726H n MO0 U0 O R0OA K2NIB Ay $ &i SahdzBaard Bund thed Shaehinel/
Inventory] and the [Cumulative Impact Analysis] to be comprehensive and informative i
addressing these WAC requiremerfgal Decision and Ordeéviarch 16, 201%at 21.

C
1

WAC 1726-186(8) establishes the governing principles of the Guidelines and sets forth the n
ySi t2aa adl yRINR KL (madtetirdgran® Shalliirtlude pdiciedand

NB3dzZA FGA2ya RSaA3aySR (2 | OKAS@®S y2 ySi f

argument that No Net Loss is not an SMA concept and cannot be used to trump SMA balanc
policies.]Final Decision and Ordeviérch 16, 201bat 31-32.
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\v2)

WAC 1726my c oy 0 SaidlofAaKSa GKS LINAYOALX S GKIf
F O02YLX AAKSR o6& X | LINROSaa (GKIFIG ARSYGATFTASaA:
of current and potential ecological functions provided by affectdéd2sNBf Ay S & € i a
O2y Ul AYyAy3d aLRtAOASEA YR NBEIdztdafdhb@;éoiéa@é 3
FdzyOtpayaodd NBE (2 AyOfdzRS aNBIdzA | GAzya Iy R

permitted development will not cause a net loss of eqgitmal funct ya 2F (GKS &K[2N

RCW 90.58 and WAC 178 intend local governments to implement the goals of the SMA
through a combination of policies and regulations expressed in the SMP and permits for
AYRAGARdzZI £ LINE 2 S O lurty®oull praeRizho@linés thdyugiariitting aldn& S |/ 2
is unfoundedFinal Decision and Ordéviérch 16, 201pat 32-34.

[In responding to an allegation Ecology had no &ubhh & G2 &l LILINR@SE || [
WSFFSNR2Y [/ 2dzyieéQa RSOA&aAZ2Yy (2 AYyO2NLRNI GBS
[citing WAC 1726191(2)(b)] Ecology S|mply assured through its review that the incorporated
/''h YS&G GKS FayR02/i203At025a Falzy Ol A2y aé NBIj dzA NB
90.58.060 and referenced in RCW 36.70A.480uhal Decision and Ordeviérch 16, 201pat
48.

OSFreadstha S aidl GdziSa ww/ 2 ocdtn! dntn O6LINBI Yolf
GKIFIG F {at Ydzad 0SS O2yaAradsSyd sAGK /[ 2 YLINBK|S
leaves out a significant qualifier: it is the goals and policies of the SMP tisitba consistent
with the comprehensive plan goals and policies under RCW 36.70A.070. OSF completes that

jdz2 SR aSyiSyO0S ¢A0GK GKS adlraSYySyid dao o o |

O2yaraidaSyidaoe ¢KIFIG aildl 06KSYya2NR BONBERA G52y F &

policies. Consistency between comprehensive plan policies (including SMP policies) and a

2dzZNAARAQUA2Y Q& RS@OSt2LIYSyd NBIdzZAE I GA2ya A&l vy
preamble. In this case it is necessdo show that no goal or policy of the challenged SMA
precludes the achievement of a comprehensive gjaal or policy or vice versX.® C dzNJi K § NI
AyO2yaraisSyoe OfFrAYa NIYAASR IINB gAGKAY (KS
relationshp to shorelines, not shorelines of statewide significance. RCW 90.58.190(2)(b) and ().
Xh{C Flrffa FIFIN akK2NIl 27F SaikKS fFAGKKAAS/ES YISkl |21 F
when it fails to cite any mutually exclusive provisions. Mere conclustatements alleging
AyO2yaraisSyoOe ogAGK2dzi adadzmaidlydaralrtf SOARSWOS$:
Decision and OrdeMarch 16, 201pat 55, 57

< o

CJ

Thispetitioner complains there is no analysis anywhere in the record addressing the econom|c
AYLI OG 2F GAYONBFaSR o0dzFFSNAB X 3ANBF GSNI LISNYA
A0NHzOG dzNBaé¢ 2y GLINRLISNI & @I f dzS afpr finakd Sl §
NEFAYLFIYOAY3IsS 2N Ozata 2F NBIdz I G§2NB O2YLIX|AL
balance by allowing various uses in specBicoreline Environment Designations and by
authorizing other uses pursuant to the conditional usemi process. Economic feasibility of
NBEIdzZ F G2NE O2YLIX ALyOS gFa FFOU2NBR Ay (2 |YI
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\v2)

O2YAARSNY GA2Y 27F St
Ff GSNY I GA@DS uKbKSEO F i
Decision and OrdeMarch 16, 201bat 59-60.

aAo e ¢ 2
6 S NEOO2YLIBAS OFidal ¢¢

The County has the latitude to adopt buffer widths which lie witthe range of widths
recommended by the assembled scientific information. Those widths when applied i
conjunction with other applicable SMP regulations must assure no net loss. WAZ6-186
186(8)(b). CAPR is correct that the decision to adoptfééOmary’ S 06 dzFFSNA 4|

&
RSOAAA2Y odzi GKS LI NIYSGSNB 2F (GKS / 2dzyielQa

assembled, reviewed, and consider&dnalDecision ad Order March 16, 201%at 70.

| 22R /FylfQa LINRPLRZASR YAYyAy3d 2LISNI A2y A4

AYONRYAAO yIFGdzNE 2F Ada 2 LISNI ( tahspartation Fdt Ol [dza

I 3 3 NB I'[Alivatadrdependent commerce andustry, to which priority should be given, is
one which cannot exist in any other location and is dependent on the water by reason of th
intrinsic nature of its operations. A wateelated industry or commerce is one which is not
intrinsically dependentn a waterfront location but whose operation cannot occur economically
gAGK2dzi | &aK2NBftAYyS t20FGA2ydh X ¢KS {at
G ¢ | NS NI Eirl®drision and Ordéviérch 16, 2015at 92-93.

NI SEI YL

D

9(

Friends of the San Juans v. San Juan County and State of Washington, Department of Ecology,

Case No. 1-2-0009 WAC 1726-211(2)(a) sets out basic requirements for designation of the

various shoreline areas, that Guideline does not require the County to prioritize any of the listed

characteristics over the otherbinal Decision and Order (June 13, 2@t 8.

While the Petitioner raises valid concerns regarding potential impacts to forage fish spawnin
FNBFa YR FTSSRSNI of dzF ¥ wNBadzZ Ay 3, aFmMiBNMMRS @
y2 ySiG f2aa 2F SO02ft23A0Ff FdzyOtrzya ySOSa
through a combination of the designations and the applicable regulatory scheima. Decision
and Order (June 13, 201&)12.

QL

5h9Qa adl diSYSyid GKIGd GKS DdZARStAySa R2 y2|i

inaccurate. WAC 1736-201(2)(e)(ii)(B) clearly provides that location within the same watershed
is a fallback from siting mitigation directly or in the immediatanity. Final Decision and Order
(June 13, 2018t 17.

I 2dzZNAARAOQUOUAZ2YQa {at YI& AYyO2NlLIR2NIrGS 20KSNJ

G LIN2 @A RS dtectibnSaZstical s#efis |dcitadd within shoreline of the state that assures
no net loss of shoreline ecological functions necessary to sustain shoreline natural regbérce
Final Decision and Order (June 13, 2@it80.

UJ

The Guideline [WAC 1725231(3)(a)(|u)(B)] states that new or enlarged stabilization measures
G2 LINRPGSOG SEAaGAY3T LINAYIFNE adNUHzOGdzNB&as 4K

A
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